









J. T. GALE, ET MS.
FBOM THE CIirCriT GOUET O'F' NORFOLK COUNTY
RULE 14.
^5. Number of Copies to be Filed and Delivered to Oppos
ing Counsel. Twenty copies of each brief sliall be filed with
the clerk of the court, and at least two copies mailed pr de
livered to opposing eonnsel on or before the day on which the
brief is filed.
^iG. Size and Type. Briefs shall be nine inches in length and
six inches in width, so as to conform in dimensions to tlie
"printed record, and shall be printed in typo not less in size,
as to beiglit and width, t^ an tire type in which the record is
printed. "The record number of the ease and naines of coun
sel shall be printed on the front cover of all briefs.
M. B. WATTS, Clerk.
Court opens at 9:30 a. m.; Adjourns at 1:00 ,p. m.
|?T VR W
RULE 14^BRIEFS
1. Form and contents of appellant's brief. The opening brief of the appellant (or
the petition for appeal when adopted as the opening brief) shall contain:
(a) A subject index and table of citations with cases alphabciically arranged.
Citations of Virginia cases must refer to the Virginia Repdrts and, in addition, may"
refer to other repori.s containing such cases.
(b) A brief slaiemeni of the material proceedings In the lower court, the errors
assigned, and the questions involved in the appeal.
""(c) A dear and concise statement of tlie facts, \vitll references to the pages of
the record where there is any possibility that the other side may question the state
ment. Whore the facts are controverted it should be so stated.
(d) Argument in support of llic position of appellant.
The l)r:ef shall be signed by at least one atiorney practicing in this court, giving
his address.
The appellant nmy adopt the petition for appeal as liis opening brief by so stating
in the petition, or by giving to opposing counsel written notice of such inicntloii
within five davs of ilie" receipt by appellant of the printed record, and by filing a
copy of siicli notice with the clerk of the court. No alleged error not specified in the
opening brief or petition for appeal siiall be .admitted as a ground for argument by
appellant on the hearing of the cause.
2. Form and contents of appellee's brief. The brief for the appellee shall contain:
(a) A subject index and table of cittitipiis wiih cases alphabetically arranged.
Citations of Virginia cases must refer to the Virginia Reports and, in addition, may
refer to otlicr reports containing such cases.
(b) A slatc-mcni of the case and of the points involved, if the appellee disagrce.s
with the staiement of appellant.
(c) A statement of the facts which are necessary to correct or amplif)- the state
ment in appellant's brief in so far as it is deemed erroneous or inadequate, with ap
propriate reference to the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this court, giving
3. Reply brief. Tlic reply brief ("if any) of the appellant" shall contain all the au
thorities relied on by him, not referred to in bis petition or opening brief. In other
respects it shall conform to the requirements for appellee's brief.
4. Time of filing, (a) Civil cases. The opening brief of the npi>ellant ("if there be
one in addition to tbe petition for appeal) shall be filed in the clerk's office within
fifteen days after the receipt by counsel for appelkini of the printed record, but in no
event less than thirty clays before the first day of tlic session at which the case
is to he heard. The brief of the appellee shall be filed in tlie clerk's office not later
than fifteen days, and the reply brief of the appellant not later than one day% before
the first day of the session at wiiicli the case is to be heard.
(b) Cr'winaj Casc.t. In crimiiud cases briefs must be filed wdthin the time specified
in civil cases; provided, however, that in those cases in which the records have not
been printed and dc-livcred to counscd at least twen.iy-iive days before the beginning
of the next session of the court, sucii cases shall be placed at the foot of the -docket
for that session of the court, and the Commonwealth's brief shall be filed at least ten
days prior to the calling of the case, and the reply brief for the plaintiff in error not
later liian the d.iv before the case is called. , . . „
(c) Stipulation of counsel as to filing. Counsel for opposing parties may file with
the clerk a written sli}iuIation changing the time for filing briefs in any case; pro
vided, however, that all briefs must be filed not later than the day before sucli caseis Qf copies to be filed and delivered to opposing counsel. Twenty copies
of each brief shall be filed with the clerk of the court, and at least two copies mailed
or delivered to opposing counsel on or before the day on which tlie brief is filed.
6 Size and Type. Briefs shall be nine inches in length and six inches in width, so
as to conform in dimensions to the printed record, and shall he-printed in type not less
in size as to height and widtli, tlian the type in which the record is printed. The
recprd 'nuniber of the case and names of counsel shall be printed on the front cover of
^'"'"Non-compliance, effect of. The clerk of this co.nrt. i.s directed not to recdve or
flic a'bricf which fails to comply with the rq,qiii!:enicnf.s of this rule. Tf neither sitle
has filed a proper brief the cau.sc will not be heard. If one of" the parties fails to file
a proper brief he cannot be beard, but the case will be heard ca- parle upon the argu






INDEX TO PETITION 
Record No. 3399 
Page 
Statement . . . . -. . . . . . . . . . . . . . . . .. . . . . . . . . . . . . .. . . . . . . . 1 :II< 
Errors Assigned . . . . ................ ~ . . . . . . . . . . . . . . 2cr 
Facts on Evidence Admitted. . . .. . . . . . . . . . . . . . . . . . .. .. . 4• 
Argument . . . . .. . • . . . . . . . . . . . . . . . . . . .. .. . . . . . . . . . . . . . . 4• 
1st Assignment of Error . . . . . . . . . . . . .. . . . . . . . . . . . 7• 
, 2nd Assignment of Error . . . . . .. .. . . . . . . . . . . . . . . . . . 7• 
3d Assignment of Error. . . . . . . . . . . . . .. . . . . . . .. . . . . 7• 
4th Assignment of Error . . . . .. . . . . . . . . . . . . . . . . . . . . 8"" 
5th Assignment of Error . . . . . . . . . .. . . . . . . . . .. . . . . . s• 
6th Assignment of Error . ~ ........... ,· ............ 4 •, s• 
Table of Citations 
Bruce v .. Elliott, 168 Va.. 490 . . . . . . . . . . . . .. . . . . . . . • • . . • • 5• 
.I~ THE 
· Supreme Court of Appeals of Virginia 
AT RICHMONI>. 
Record No. 3309 
JOSEPH KISS, JR., Appellant, 
versus 
J. T. GALE, SOL LEVL~E AND M .. T. SILVERTHORNE, 
.Appellee~. 
PETITION FOR APPEAL AND 8UPERSEDE4.8. 
·To the Honorable. Jitstices of the Supreme Court of .A.ppeal,s 
of Virginia: 
Petitioner, Joseph Kiss, Jr., herein often called plaintiff, 
as he was plaintiff below~ respectfully repz:esen±s that he is 
aggrieved by .a .final deer~ of the Cir~uit Court of Norfolk 
County entered on the 27th day of March, 1947, m a chan-
cery suit in which he was plaintiff and J. T. Gale~ Sol Levine 
and ~l T. .Silverthorne were defendants, and which decree 
dismissed the bill {R., p .. 94). 
Plaintiff hr.ought his suit against defendants .on November 
13, 1946, and averroo in bis bill (R.,, p. 5) that plaintiff had 
pn:rchase.d on .January 5, 1946., from .said G.ale, with whom 
said Levine was a .silent partner, the business, sto.ck in trade, 
fixtures, licenses, and value as a g.oing c.oncer~ the bnsine.s~ 
known as. "G. G. Super Market", on ·Washington Highway, 
Norfolk County, for $9,000.00, and commenced business hlm-
2 Supreme Court of Appeals of Virginia 
self therein; and as part of the same transaction said Gale 
had agreed as part of the consideration ihat said Gale ",will 
n~~age in a~ or wroUar bw,iness ~ijhoptr::Gpµi-
. pen~ for himself as partner or as employee withm. a 
radius of one mile of said establishment for a period of ten 
(10) years". · 
2* · •That early in November, 1946, said Gale and Levine, 
. in conspiracy with each other and said Silverthorne. 
knowing of said agreement, and in violation thereof, had es-
tablished and were operating within the same block with said 
'' G G Super Market'' an establi~hment in direct competition 
therewith, and doing plaintiff irreparable damag·e; and would 
continue to do so unless enjoined, and had already greatly 
damag·ed plaintiff,; the business being general grocery, meats, 
and beer and wine. 
That also as part of the same transaction of January 5, 
19.46, said Gale, owner of the real property where '' G G 
Super M~rket'' stands, had leased same to plaintiff for 5 
years with an option of 5 more years, so that plaintiff is tied 
to that property for at least the first five years, and has to 
pay said Gale the rent therefor. 
The bill prayed that defendants be enjoined from carrying 
on said competing business in violation of said agreement; 
for damages ahieady· caused, and general relief. 
The defendants filed separate answers, denying substan-
tially all averments of the bill, except the making of the con-
tract and lease of January 5, 1946. 
The case was heard ore tenus, and at the conclusion of the 
evidence, the bill was dismissed on motion of defendants, 
without defendants introducing any evidence (R., p. 94). 
THE ERRORS ASSIGNED ARE, that said Circuit Court 
erred: · 
1. Irt excluding· the· evidence of William L. Morrisette, of-
fered by plaintiff, showing that after the contract and lease 
of January 5, 1946, to plaintiff, defendant, Gale, on ground 
owned by him on the same block, built, at his own expense, 
the building in which the competing business is operated, 
known as Economy Service Store, that .he managed and 
3• supervised the building thereof and arranged for· the 
""fixtures to be put therein (R., pp. 43 to 47). 
2. In excluding the evidence offered by the witness, C. W. 
Graves, that in the year 1944, said defendant, Gale, put said 
defendant, Levine, in charge of the '' G G Super Market'' (R., 
pp. 48 to 54). 
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B. In excluding the evidence of plaintiff, Kiss, to the effect 
that defendant, Levine, was associated in the '' G G Super 
Market" before plaintiff bought it, and plaintiff negotiated 
with Levine as to its purchase (R., pp. 73 to 76). 
4. In excluding Exhibit No. 5, rent receipt for ''G G Super 
Market" September rent, dated September 5, 1946, signed by 
S. Levine. See_ original Exhibit 5 (R., pp. 82, 83). 
5. In excluding Exhibit G-1, check for $85.00, drawn by 
plaintiff to defendant, Gale, for September, 1946, rent of "G 
G Super Market", endorsed by Gale and endorsed ·"Deposited 
to Credit of Lone Oak Inn", in which inn Gale admitted he, 
Levine, and Woodward are partners. See or.iginaJ Exhibit 
G-1, and record, pp. 91 to 93. . 
6. In striking ·out all of plaintiff's evidence and in dis-
missing the bill (R., pp. 93, 94). 
4• *The record shows that ·the court refused to allow 
much powerful evidence for the plaintiff to be introduced 
at all; and after excluding this evidence, struck out what evi-
dence-it liad admitted for the plaintiff, and dismissed the bill 
totally as to all defendants. 
The evidence which was admitted showed that pJainti:ff had 
bought from Gale for. $9,000 the "G G Super Market" on 
January 5, 1946, and the same day leased the realty on which 
the business place stands, for . five years, and had gpne· "into 
business there on an active ·sc.ale. That thereafter, early in 
November, 1946, the ''Economy Service Store" started four 
doors away, on .a large scale competition with the '' G G Super 
Market" (see exhibits, especially No. 3, photograph), and. 
that said Gale has been seen in said '' Economy Service Store'' 
repeatedly by many witnesses, to-wit: behind the counter 
(R., p. 16), putting stock on the shelves and taking care of 
,trade and giving change from the cash. register (R., pp. 20, 
21) ; behind the soda fountain, there handling cigarettes (R., 
p. 27), in the booth behind the cash register ringing up money 
(R., p. 30), waiting on trade (R., p. 31), behind the counter 
with his coat off (R., p. 33), so the witness supposed he was a 
clerk in the store R., p. 34) ; and a witness applied. to Gale for 
· certain towelling in the store, Gale looked for it and reported 
it all gone {R., p. 36), and later Gale gave change to a girl 
(R., p. 36); he_handled change in a package (R., p. 39); wait-
ing on customers (R., p. 40). · 
5° · *Joseph Kiss, Jr., plaintiff, testified without denial 
how he bought the business (R., p. 71, etc.) ; and how, 
after the Economy Service Store started up in competition, 
in that store he several times saw Gale behind the counter 
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(R., p. 81); that before plaintiff bought from Gale,. Levine 
told plaintiff that he, Levine, was a silent partner (R., p. 83),. 
and plaintiff testified that Gale, Levine and Stlverthorne are 
jointly operating the Economy Service Store (R., p. 84); and 
that he has. seen all three of these three defendants working 
in the Econdlny Service Store together, very actiwly on the 
opening day, stating (&, p. 85): 
"Mr .. Gale operating the cash register, standing behind the 
soda fonntain, talking to people in the store, and during the 
day they .opened Mr. Gale was all day long in the store, open-
ing the store door and letting customers out, and letting six 
customers in at the time~ At that time Mr. Levine was han-
dling the groceries, putting them in packages, and Mr. Sil-
verthorne was behind the meat counter.'., 
And plaintiff emphasized the matter on page 86, saying 
how he had seen the three defendants cooperate, and that 
Gale has purchased the fixtures for tbe Economy Service 
Store. 
See also record pages 89 and 90. 
The def~ndants put on no evidence, and their standing mute 
speaks against them like a voice from the housetop. Bnwe 
v. Elliott, 168 V~ 490, 496. 
~s :we maintain that npon the testimony admitted in evi-
dence, not contradicted, there .was ample evidence that Gale 
was violating .the spirit and languag,e of his eontract, with 
the. connivance of the other defendants, and that at the very 
least, ,nale should have been enjoined, and that it_ was a grave 
error te .strik,e out the evidence introduced on behalf of the 
plaintiff, and dismiss the bill. 
We have thus treated first the last assignment of error, No. 
6, supra (R.,. pp. 93, 94) ; so the Court will understand 
6~ the ease before *considering the other assigmnen.ts of 
,error. 
We further submit tha:t striking out all evidence offernd 
for- a plaintiff in a chancery suit i:s an unjustifiable practiee, 
whfob should never be appll'oved, tending to delay :any m.€w 
trials in chancery cases, devoid .of any proper authority, and 
a pra,ctice which should not now he inwnted. 
7* eBut not·only did the eonrt err in :striking ,cmt the evi-
dence as abov,e argued, bnt in the trial of the ease, the 
oomrt refused to allow plaintiff to develop the full strength 
of hls ·Mae, by rrefllJlsing- to all:ow strong evidemee f.or the pmm .. 
tiff to be intll'odnced, and as to these maitte~s we :submit the 
errors, to-wit: 
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1. The court erred in excluding the testimony of W. L. 
Morrisette·- (R., pp. 43 to 47), whioh was to the effect that 
the defendant Gale, after sale of business to plaintiff and 
lease to plaintiff of the G G Super Market, built, on land 
owned by Gale, the competing store (Economy Service Stor.e), 
built at Gale's expense, and that Gale managed and super-
vised the building and arrang(3d for the fixtures to be placed 
therein ( R., p. 46). 
Surely this was relevant ~nd ·mtrong evidence against Gale. 
The plaintiff could not prove his case by a single witness, nor 
by an admission in writing ~ram the defendants, but their 
behavior and the circjimstanoes were· proper· evidence which 
the court ruled out. 
2. The court erred in excluding the evide11ce of C. W. 
Graves (R., pp. 48 to 54), to the effect that in 1944, Levine 
a:Qd Gale were both inte11ested together in the G G Super 
Market. 
We submit that this was relevant evidence on the connec-
tion of thes·e two defendants with that store, not conclusive 
by itself, but admissible. 
8. The court erred in excluding the testimony of the plain-
tiff, Kiss, to the effect that just before he bought the G. G 
Super Market, Levine was aEparently deeply interested in it, 
and negotiated with Kiss relative to ib sale (R., pp. 73 to 
- 76). 
We submit that· this was quite relevant as an addi-
8* tional '"'circumstance against Gale and Levine. 
4. The court erred in excluding Exhibit No. 5, a rent 
receipt for rent paid by plaintiff, dated September 5, 1946, 
for September rent of G G Super Market, signed by S .. Levine, 
one of the defendants (R., pp. 82, 83). · · 
We submit that this was also very relevant in showing the 
close connection between Gale and Levine. 
5. The court erred in excluding Exhibit G-1, check drawn 
by plaintiff to order of Gale for $85.00, September, 1946, rent 
of G G Super Market, endorsed by Gale "Deposited to Credit 
of Lone Oak Inn", .in which Inn Gale admitted he, Levine 
and Woodward are partners (R., pp. 91 to 93). 
We submit that this was perfectly relevant, tending to show 
that Levine and Gale were interested together in close asso-
~&a . 
6. We have already dealt with assignment of error No. 6, 
as to striking out all of evidence for plaintiff and dismissing 
the bill. 
We again emphasize that to prove misconduct and breach 
of contract against defendants in a case like this, necessarily 
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has to be built on facts and circumstances built by degrees, 
usually from several witnesses; and no written or clear ad-
m~sions can be expected from defendants who may be loath 
to develop the facts, and who, in the case at bar, did not tes-
. tify on their own behalf. . 
This petition is adopted as the opening brief, will be pre-
sented to Justice John W. Eggleston in the City of Norfolk, 
Virginia; counsel for petitioner desire to state orally the 
reasons for granting an appeal, and a copy was mailed to op-
posing counsel on the 13 day of June, 194 7. 
9* ·~etitioner prays that an appeal and supersedeas be 
· granted, said errors corrected and said decree· reversed, 
· a decree entered in favor of petitioner,· and such other relief 
granted as may be adapted to the nature of the case. 
JOSEPH KISS, JR., · 
By A. A. BANGEL (by JGM), 
Colony Theatre Bldg., Portsmouth, Va. 
JAS. G. MARTIN,. 
Western Union Bldg.,.Norfolk, Va., 
Counsel. 
The undersigned attorney, duly qualified to practice in the 
Supreme Court of Appeals of Virginia, certifies that, in his 
opinion, the decree and decision complained of in the fore-
g9ing petition ought to be reviewed. 
. JAS. G. MARTIN, 
· Western Union Bldg., Norfolk, Va .. 
Received June 13, 1947. 
J. W. E. 
Appeal and supersedeas granted. Bond $300.00. 
JOHN W. EGGLESTON., 
, Aug. 1, 1947. 
Received August 4, 1~47. 
M. B.· W. 
r··. 
Joseph Kiss, Jr., y. J. T." Gale, et ala. · 
RECORD 
VIRGINIA: 
In the Circuit Court of Norfolk County. 
Joseph Kiss, Jr., 
v. . 
J. T. Gale, Sol Levine, and M. T. Silverthorne. 
NOTICE OF APPEAL. 
To Mr. William G. Maupin, 
Attorney for the defendants. 
7 
:• 
PLEASE TAKE NOTICE that on the 26 day of April~ 1947, 
the undersigned will present to the Honorable Edward L. 
Oast, Judge of the Circuit Court of Norfolk County, Virginia, 
at his office in the court building, Portsmouth, Virginia, at 
10 o'clock A. M., a stenographic report of the·testimony and 
other proceedings in the trial of the above entitled case~ for 
certification by said Judge,. and will, on the same date, make 
application to the Clerk of said Court for a transcript of, the· 
record in said case, for the purpose of presenting tJie same 
to the Supreme Court of Appeals ·of Virginia with a petition 
for an appeal and supersedeas to the :final decree of the trial 
· court in said case. . 
JAS. G. MARTIN, .. 
of counsel for plaintiff. 
Legal service of the above notice is hereby accepted this 24 
day of April, 1947. 
page 2 } Virginia : 
WM. G. MAUPIN, 
Attorney for the defendants. 
In the Circuit Court of Norfolk County. 
Joseph Kiss, Jr., 
v. 
J. T. Gale, Sol Levine, and M. T. Silv:erthorne. 
g: Supreme Court or Appeals of Vi:rg.inia 
RECORD~ 
Stenographic transcript of the testimony introiuc.ed and 
procee ings had upon the trial of the above entitled case in 
said ourt, on the 24th day of March, 1947, before the Honor-
ab dwardL. Oast, Judge of said Court. 
Present: :Messrs. James G. Martin & A. A. Bangel, Attor- . 
neys for the Complainant. · 
Mr. William G. Maupin, Attoi·ney for the defendants. 
page 3} ,. 
Virginia: · 
RECORD. 
In the Circuit Court o:f Norfolk County .. 
. Pleas nef ore the. Circuit Court of N 01~folk C'ountyi at the 
Court}:louse of said County, on·the ·26:th day of Apri, 1947 .. 
,Joseph Kiss, Jr-> Complainant,. 
~ . . 
J .. T. Gale, Sol LeYine and M. '¥· Si1ve1·thorne, Defendants. 
IN CHANCERY. 
Be it remembered that hereto(ore, to-wit: On the 13tlt · 
day of November, 1946, came the plaintiff, and filed his Memo-
randum for, Proeess, in the words and figures following·, to'.'" 
ri: . 
Clerk of the Circuit Coui-t of Noriolk County will please 
issue process returnable to next Rules for the following suit: 
Joseph Kiss, Jr .. , v. J. T. Gale, Sol Levine and ·1\f. T. Silver~ 
thorne. {Address of all defendants 32 George Washington 
Highway, near Cushing Street, Norfolk County.} 
I enclose check for costs which include $2.25 Sheriff's fees 
for serving process. Kindly acknowledge receipt. 
Mark Mr. A.· A. Bangel with us as Counsel for the plaintiff'. 
JAS .. G. MARTIN & SON 
p. q. 
page 4 ~ And the Process issued on the 13th day of No-
vember, 1946, is in tbe words and figures following, 
to-wit: . . . 
Joseph Kiss, Jr., v. J. T. Gale, et als. 
·The Commonwealth of Virginia. 
To the -Sheriff of Norfolk County, Greatings: 
9 
YOU ARE HEREBY COMM.ANDED TO SUMMON J, T. 
Gale, Sol Levine and M .. T. Silverthorne. to appear at the 
Clerk's Office of the Circmt Conrt of Norfolk County; at th.e · 
Rules to be held for said Court on the Third Monday in No-
vember, 1946, to answer a Bill in Chancery, exhibited against 
them in the said Court bv .Joseph Kiss, Jr.1 And ha"t'e tb~n 
and there this summons. ~ · 
Witness:· E. T. White., Clerk of our said Court, at his Of-
fice, this 13th day of November, 1946, in this 171st year of 
the Commonwealth. . 
E. T. WHITE, C. C. 
By W. W. SYKES, JR., 
Deputy Clerk. 
And the return of the Sheriff of Norfolk Countv on the said 
process is in the words and figures following, "to-wit: Ex-
ecuted in the County of Norfolk,. Va., this the 15th day of 
· Nov., 1946, by serving a Copy l1ereof on Sol Levine, :M. T. 
Silverthorne, IN PERSON. . 
J. A. HODGES 
Sheriff County of N orfollr, Va. 
By D. Q. KEE., Deputy. 
Executed in the Cotmty of Notfolk, Va., this 18th day of 
Nov., 1946, by delivering a true copy of the within and giving 
information as to its purport to Sol L~vine, part 
page 5 ~ owner Gales Drng Store, the place of (employment) 
or (Office) J. T. Gale. 
J'. A. Hodgesf 
Sheriff of Norfolk County, 
By D. G. KEE, Deputy. 
And the Bill of Complaint filed by the Complainant on the 
20th day of November, 1946, is in the words and figures fol-
lowing, to-wit: . 
To the Honorable Edward L~ Oast, Judge of said Court.. 
Plaintiff, Joseph Kiss., Jr., shows to the court the following 
case, to-wit: , . 
1. Plaintiff purchased from J. T. Gale, one of the defend-
ants, and with whom Sol-Levine was a silent partner and joint 
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owner of the property and business with said Gale, on J anu-
ary 5, 1946, the business stock in trade, :fixtures, licenses and 
value as a going concern, the business known as '' G G Super 
J\,farket' ', located on the south side of the George Washington 
Highway, near Davis Street, in Norfolk County; and plain-
tiff paid $9,000.00 therefor., and took possession thereof and 
· c9mmenced and is doing business there ; and as part of the 
consideration for said $9,000.00 on the fifth day of January, 
· 1946, as part of the same transaction said Gale agreed in 
writing· with plaintiff that said Gale ''will not engage in a like 
or similar· business with or \vithout compensation for himself 
as partner or as employee within a radius of one mile of said 
establishment for a period of ten (10) years". 
page 6 ~ 2. Thereafter, to-wit, early in November, 1946, · 
said Gale and Levine, in combination and.conspiracy 
with each other and with M. T. Silverthorne, well knowing of 
said agreement, and in violation of the agreement quoted 
above, established and are operating an establishment close 
by said" G G. Super Market", and wi~hin a radius of one (1) 
mile thereof, to-wit within the same block, and are competing 
with and ruining the business of plaintiff at said ''G G Super 
Market", and doing plaintiff irreparable damag·e, and will 
continue so to do unless enjoined; and have already damaged 
plaintiff to a large extent, to-wit to the extent of $15,tQOO.OO. 
And defendants are earring on a like and simila1· business 
to that of plaintiff, in violation.of said agreement. 
3. The business of plaintiff which he bought as aforesaid 
includes the general grocery business and selling of all sorts 
of groceries and meats and also proper dealing in beer and 
wine; and all of the defendants are aiding and abetting eacah 
other in the breach of the agreement above quoted. 
4. And said Gale on the 5th day of January, 1946, as part 
of the same transaction, leased t9 plaintiff the real property 
upon which plaintiff is doing business as aforesaid, the lease 
being· for five (5) years with an option in favor of plaintiff 
to renew for a further term of five ( 5) years. 
Plaintiff prays that said J. T. Gale, Sol Levine 
page 7 ~ and M. T. Silverthorne may be made defendants to 
this bill, that they may be enjoined and restrained 
from competing witl1 plah:itiff in vi9lation of the agreement 
above quoted; that they may he required to pay to plaintiff· 
the damages they have caused him as aforesaid; and that such 
other and further relief may be granted as may .be adapted to 
the nature of the case. 
A. A. BANGEL (By J. G. M.) 
JAS. G. MARTINt p. q. 
Joseph Kiss, Jr., y. J. T. Gale, et als. · 11 
And the answer of J. T. Gale filed on the 9th dav of .J anu-
ary, 1947., in the words and figures following,. to-wit: . · 
In .answer to the bill of complaint . exhibited against him· 
and :others by Joseph Kiss, Jr., this defendant, J. T. Gale, 
.answering so much thereof as he is advised that it material 
or necessary for him to answ~r, answering, says: 
1. In answer to paragraph (1) of the bill of complaint, t.his 
defendant says that tbe allegations that Sol Levine was a 
silent partner with this defendant and joint owner of the 
property and business ·with this defendant in the business 
known as the G. G. Super Market and sold bv this defendant 
to the complainant on the 5th day of January, 1946, is untrue 
and false; and he asserts that said Sol Levine was never a 
partner of any sort in said business and never had any in-
terest or ownership in said business. 
It is true .that this defendant sold to the cQmplainant by a 
. bill of sale dated January 5, 1946, the business men-
page 8 } tioned.in paragTaph (1) of the bill of complaint for 
the sum of $9,000.00; and it is·furthertrue that this 
defendant agreed in said bill. of sale that he would not eng-age . 
in a like or similar business in the language set out in .said 
paragraph (1) of said bill. · 
2. In answer to parag-raph 2 of the hill of complaint, this 
defendant says that the allegation is false and ·untrue~ that· 
he. in combination and conispiracy with the defendants Sol 
Levine and M. T. Silverthorne established and is operating 
an establishn}.ent close by said G. G. Super Market within a 
.. radius of one mile thereof in violation of any agreement obli-
gatory upon this-defendant; and he asserts that he has no in-
terest in any business conducted by any one, as partner or as 
-employee, in a like or similar business to the business sold 
by him to said complainant within a· radius of one mile of the 
establishment of said complainant. 
3. As to the allegations of paragraph 3 of the bill of com-
plaint, this defendant believes them to be ·true, but neither ad-
mits or denies the same, but calls for strict proof thereof. 
4. The allegations of paragraph 4 of the bill of complaint 
are true. 
f 
and now having fully answered, this defendant prays to pe 
hence dismissed with him reasonable costs in this behalf ex-
. pended. 
WM. G. MAUPIN, p. d. 
,J. T. GALE 
J.T.GALE 
:tz Supreme C'ourt of Appeals of Virginia 
page 9 ~ State of Virginia: 
City of Norfolk, to-wit: 
Pe.:rsonally appeared before me, Mary M. Moore, Notary 
Public for the City aforesaid, in said State, J .. T. Gale, who 
signed the :foregoing answer and made oath be£ ore me that 
the -matters and things set forth therein are true. 
Given under my hand this 5tb day of December, 1946~ 
My eommission expires May 3!d,, 1948. 
MARY M. MOORE 
Notary Public 
.A.nd the answer of M. T. Silverthorne filed on the 9th day 
of January, 1947, in the words and :figures following, to-wit: 
In answer to the· bill oi complaint exhibit(?d against him 
and others by Joseph Kiss, Jr., this defendant, M. T. Silver-
thorne, answering so much thereof as he is advised it is ma-
terial or necessary for him to answer, angwering, says : · 
1. As to the· allegations of paragraph -(1) of the bill of com-
. plaint, this defendant is not advised and therefore neither 
admits nor denies the same but ca11S' for strict proof thereof .. 
2. The ·allegations of paragraph 2 of the b-ill of complaint 
are !alse and untrue. This defendant asserts. that he is a 
partner with the defendant Sol Levine in a business of like 
character with the business of the complainant and within a 
radius of one mile of the complainant's business·. 
page 10 ~ And he further asserts that the d~endant J. T. 
· Gale has no interest in said partnership business. 
of any sort, kind or character; that he is not .a partner in said 
business; that be i1i not an employee of said business; and 
that he is not entitled to and has never received any compen-
sation from said business. · 
3. As to the allegations of paragraph 8 of tl1e bill of com-
plaint, this defendant believes that they are true, but neither 
admits nor denies the same, bnt calls for strict proof' thereof .. 
4. As to the allegations of p-aragra ph 4 of the btll of com-
plaint, this defendant believes that they are true, but neither 
admits nor denies the same, but calls for strict proof thereof' .. 
' And now having fully answered, this defendant prays to he 
hence dismissed with his reaS<JI1able costs in this behalf ex-
pended. 
WM. G. MAUPIN, p. d .. 
:M. T. SILVERTHORNE 
M. T. SILVERTHORNE 
Joseph Kiss, Jr . ., v., J, T, G.ale, et ala~ 
State of Virginia:' 
County of Norfolk, to-wit: 
1$ 
-_ Personally appeared before me,_Le __ slie M .. Ward,_ A Notary 
Public in· and for the CountJ aforesaid, in the State, 1\1. T, 
Silverthorne, who signed the foregoing a;nswe.r and made oath 
before me, in my County aforesaid, that the matters and things 
s·et out therein are true. 
page 11} .. Given under my hand this 7th day of December, 
1946. · 
My commission expires : June 9, 1950. 
LESLIE M. WARD (Notarial Seal) 
. Notary Public 
And the answer of Sol Levine filed on the 9th dav of Janu-
ary, 1947, in the words and figures following, to-wit; 
. ~ . . 
In answer to the bill of complaint exhibited against l1im 
and others by J.o.seph Kiss, .Jr., this defendant, Sol Levine., 
answering so mmch thereof .as he is advised that it is material 
or necessary for him fo answer:, aru;wering·, says : 
1. He denies the allegation in p.ar.agraph ! 1) of the bill of 
complaint that he, Sol Levine, was a silent part.em· ttnd joint 
owner of the pr,operty and busines.s :Sold by .J. T. Gale to 
said Joseph Kiss, Jr., or was a joint owner of the property 
or bu.ainess with s.ahl Gale on January 5, 1946. And this de-
f endaut denie.s that he was or eYer has been a silent partner 
in said business, and denies that he ever had any ownership 
of any sort {)T kind tberei.D, . 
As to the ~they a1legatfons of paragraph ( 1) . 0£ the bill of 
complaint, this defendant believes that' they are Slorr.ect, but 
being· without accurate knowledge calls for strict proof of 
each and every one of them. 
2. This defendant deunie·s that he, in comhinatfom and .oon-
. Rpi.r.acy wifb J. "f .. ,Gale and M. T. Si[v~rthOi"ne., oir either of 
the~ .established and is opeir.atiqng. an iestabli.sihm~mt as aUeged 
m paragraph (2) of the bi~ and he alleges that this def.end-
. . ant and the defiend.ant h\{. 'I'. SHiverthorne :ar,e op-
page 12 ~ erating a groceiry !Stor.e within :a radilll:s ,of one mile 
of the G. G .. Sliip.eir lfarloot; -tiiat said llm.smess is 
wholly owned by himself and the defendant :M:. T. Sid~.er-
thorne, and that the defendant J .. T. Gale has no interest in 
said bus.mess al!ld IO~ns n.o ~part too!'eof. 
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· 3. As to the allegations of paragraph (3) of the bill, this· 
defendant is not advised and therefore neither admits nor 
clenies the same, but calls for strict proof thereof. 
4. As to the allegations of paragraph ( 4) of the bill of 
complaint, this defendant is not advised as to the. truth or 
falsity thereof and therefore neither admits. nor denies the 
same, but calls for strict proof thereof. 
And now having fully answered, this defendant prays to be 
hence dismissed with his reasonable costs in this behalf ex-
pended. 
vVM. G. MAUPIN, p. d. 
State of Virginia: 
City of N orf o~, to-w.~t: 
SOL LEVINE 
SOL LEVINE 
Personally appeared before rpe, Mary M. Moore, Notary 
Public for the City aforesaid, in said State, Sol Levine., who 
signed the foregoing answer and made oath before me,. in my 
City aforesaid, that the matters and things set out therein 
are true. 
Given under my hand this 5th day of December, 
page 1;3 ~ 1946. . 
My commission expires May 3rd, 1948. 
MARY M. MOORE 
Notary Public. 
page 14 ~ (Witnesses were sworn and excluded, and open-
. ing statements . were made by counsel for the re-
~pective parties.) 
Mr. Martin: May it please the Court, we put in evidence 
t11e bill of sale or agreement of the 5th of J annary, 1946, also 
the lease of the same date .. We .are using certified copies al-
though we have the originals present, but would prefer to use 
the certified copies after showing counsel the originals. · 
Mr. Maupin: I have the originals. 
Mr. Martin: We will attach ce.rtified copies then. 
·Mr. Maupin: Yes. 
(The papers were marked "Exhibit 1,:' and "Exhibit 2. ") 
· Joseph Kiss, Jr., y. J. T. Gale, et als. 
C. W. BRITT, 
~alled as a witness on behalf of the complainant, having been 
:first duly sworn,, testified .as follows:: 
:page 15} By Mr. Martin-: 
Q. State your whole name and occupation. 
A. State·Trooper, C. W. Britt. 
Q. How long have you been on the Force 7 
A. Six y~ars in July. 
·Q. Do you know Mr. J. T. Gale, who ·sits hereY 
.A. Yes, sir. 
Q. Do you know where the Economy Service Store is t 
A. Yes. 
Q. Where is iU 
A. Located on the George WaBhington Highway. 
Q. That is in Norfolk County, isn't iU 
A. Yes, sir. 
Q. Near what village or place is itf 
A. Well, it is a super market, the P & W Laundry, Jack,s 
Hotdog Stand, a barber shop and grocery storo all .. located · 
there in about a block or block and a half, approxunately 
that. 
Q. I show you a picture that I mark on the back 3 and ask 
you if this ~hows the buildings there, No. 1 over here, and 
over here the-
A. That is c-0rrect. 
Q. Here on the corner is the Economy Service Store t 
. A. That is right. 
Q. And over here, with No. 5 marked over it in 
page 16 } red pencil, is the Super Market? 
A. That is right~ 
Mr. Martin: We put that in evidence, may it please the 
Court. Here is No. 1 and here is No. 5 (indicating). 
By Mr. Martin: : . 
Q. Since the Economy Service Store has opened, have you 
lJeen in it often, or not! 
A. I have been in there a few times, yes, sir. 
Q. Have you, or not, seen Mr. J. T. Gale in it? 
A. I have seen Mr. J. T. Gale in it, yes. 
Q. Please tell the Court where you have seen him in iU 
A. I ·saw him come in one night when I was in there and 
walk around behind the counter. 
Q. Do you know what he did behind the counter? 
A. No, sir. I remember seeing him go behind the counter, 
and that is all I know about il · 
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C. W. Britt. 
~· 
Q. Do you know about when that wasf 
A. No, I don't. It has heen a good while ago. 
Mr. Maupin: I move that his testimony be stricken out as 
it has no pr-0bative value. . 
. Mr. Martin: It is perfectly relevant. We are trying to 
show the best way we can that Mr .. Gale is interested in this 
· business. We can't show it all by one witness. We 
page 17 ~ have to bring·it out by ·various witnesses. To show 
he was behind the counter may mean nothing mi-
less it is connected. 
Mr. Maupin: It has no proba.tive value at all. I have been 
behind the counter in Trant's Drugstore a thousand times: 
but I have no inter.est in the business. 
Mr. Martin: If we show he has been there only once it may 
mean nothing, but if we show it a thousand times it may be 
relevant. 
The Court: I think it is admissible for what it is wortll .. , 
· Mr. Maupin! We except. 
CROSS EXA!llNATION. 
By Mr. Maupin: 
Q. Where is Mr. Gale's place-of businessf 
A. On. the George Washington Highway. 
Q. How far from these .stores f 
A. Three or four buildings in between. 
Q.. His business is in close proximity to this · grocery store f 
A. Yes. · . 
Q. What is his business1 
page 18 } A. He is in the drug business, as far as I know. 
Bv the Court: 
··Q. Mr. Galef · 
A. Yes. · 
RE-DIRECT EXAMINATION, 
By Mr. Martin: . 
Q. Have you, or not, seen Levine in GaJe•s place of bu.si-
nessf · 
A.. Y~s. . 
Q. '\Vhat have you see hlm doing in theret 
A. He has tilted prescriptions. !or roe .. 
Q. Mr. Levine"l 
r· 
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Max Zucker. 
A. Yes, sir. . 
Q. Mr. Levine has .filled prescriptions for you Y 
A. Yes. 
·Q. In Mr. Gale's drugstore? 
A. Yes. 
17 
Q. How far away is that from the Economy Y 
A. About a block and a half or two blocks. I don't know 
the exact distance. t don't· know how to explain how far it . 
is apart. ' 
Q. Has Mr. Levine filled prescriptions since the Economy 
started business f · 
page 19 ~ A. I believe he has. If he basn 't, he has waited 
on me for some articles other than prescriptions. 
Mr. Maupin: . Your Honor understands my cross examina-
tion is without waiving my objection. 
The Court : Yes. 
RE-CROSS EXAMINATION. 
By Mr. Maupin: 
Q. Mr. Levine is a pharmacist, is he noU 
A. Yes, as far as I know. 
Q. He has been in Gale's drugstore for a g·ood Jong time, 
hasn't he? 
. A.. I have been going in there and seeing him for the past 
two or three years. 
Q. He has been in that pharmacy for two or three years Y 
A. Yes. I believe I have seen him there that long. 
page 20 ~ MAX ZUCKER, 
, called as a wit~es-s on behalf of the complainant, 
having been first duly sworn, testified as follows: 
By Mr .. Martin: 
Q. Please state your whole name and where you live. 
A. Ma~ Zucker; I live at 105 Magazine Road, Portsmouth, 
Virginia. 
Q. What is your age_ and occupation Y 
A. Thirty-five, occupation salesman. 
Q. Salesman for what? 
A. Rugs and silverware, my own. business . 
. Q. Last November, about the· time the Economy Service 
Store opened, were you, or not, in that store? 
A. I was there in the ·store. 
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Max Z uoker. 
Q. Did you, or not, see Mr. J. T. Gale in the store! 
..A.. I saw Mr: Gale in the store, yes. 
Q. Tell the Court what you saw him doing? 
.,. 
'· 
A. I saw him putting stock away on the shelves and taking 
care of trade. I think I saw him at the cash register one 
time, too. · 
Q. What do you mean by wAiting on trade Y 
. A. Well, he was showing customers where the stock was 
and stuff like that. . 
Q. How many times did you see him in there 1 
A. Two or three times. 
page 21 ~ Q. Do you remember what month that was? 
A. During the month of November, it was. 
Q. What do you mean by at the cash register? 
A. There is a little booth there and he wa~ standing at the 
cash register g·iving change to the customers. . 
CROSS E:~..A.MIN ..A. TION .. 
By Mr. Maupin: 
Q. ,v as that the night of the opening of the store f 
A. No. I was there a day or two after that. 
Q. A day· or two after thatf 
A. Yes. 
Q. Upon whom was Mr. Gale waiting? 
A. Some customers there. 
Q. Who wer~ they Y 
A. Women and men I saw. There was probably about ten 
or twelve customers in the store ·at the time. 
Q. Do you know who they were? · 
A. No. 
Q. Did he wait on you T 
A. No. I went -in and got a bottle of milk and bread. I 
knew where the milk ,vas. 
Q. Did he give you any change? 
A. res, sir. 
page 22} Q. He gave you change for how much, 
A. I had a dollar bill. 
Q. He didn't wait on you f 
A. No. There is a milk box in the back and I went and got 
a bottle of milk in the back. 
Q. You gave the money to whomt 
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M,(//,J} Z uoker. 
Q. Did he operate the cash register f 
A. I saw him do :tfa::ies. 
Q. Point Mr. Gale ·out. 
A. Right there (indicating). 
Mr. Bangel: That is Mr. Gale, for the record. 
Mr. Maupin: The man he pointed out is Mr. Gale, for the 
record or otherwise. · 
By Mr. Maupin: 
Q. You don't know the names of anybody else in the store Y 
A. No. 
Q. Was Mr. Levine in there Y 
A. I saw him about two or three days after tha.t when I 
was in there. · 
Q. Did you see him that night when you were 
page 23 ~ in there 7 
· A. No. 
Q. Did you see Mr. Silverthorne? 
A. No. I have seen him in there a £ ew times. 
Q. Did you see him that night in there? 
A. I don't remember. 
Q~ You don't remember whether he was there Y 
. A. No. . 
Q. And you don 1t remember ·whether Mr. Levine was in 
there that night.! 
A. No. . 
Q. Was Mr. Levine there, or not! 
A. I don't remember seeing him there. 
Q. You don't know whether he was there, or not. Do you 
mean- to say you didn't see him there t 
A. That is right. 
Q. How many clerks have they got in there 7 
A .. WhaU 
Q. How many clerks have they got in th~re t 
A. I didn't count them. 
Q. You have been in there several times. Give us .an idea 
of how many people there were there besides Mr .. Levine and 
Mr~ Silverthorne t 
A. I have seen in there a gentleman each time and I hav,e 
seen two girls in there. · 
Q. Apparently sales people. 
page 24 } A. Yes. 
Q. One man and two girls other than these two· 
gentlemen, Mr. Levine and ~r. Silyerthorne Y 
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Maa; Zuck.er .. 
. A. Yes. 
Q. Was that the only occasion yon saw Mr. Gale apparently 
waiting. on customers or giving change? · 
A. I have seen him another time there. 
Q. When was that? 
A. The same month, some time in the month of N ovember.r 
I don't rememper because I don't go to these grocery stores 
very often. · 
Q. Give us th~ circmnstanc~s of that time. 
A~ I saw Mr. Gale looking at the stock and taking care of 
the stock 
Q. What do you mean by looking at the stock and taking 
· care of the stock? · · · · 
A. I saw him putting some cans of something on the 
· shelves. 
Q. You saw Mr. Gale putting some cans on the shelves t 
A. Yes, sir. 
Q. When was this f 
A. Some time in.November. 
Q. What time of day Y · 
A .About three or four o'clock. 
Q. Wbo else· was theref 
page 25 ~ A.. I saw another: gentleman. I can "t remem-
. her-November is a long time ago. I saw another 
gentleman there and these couple of girls there at that time. 
Q. There. were a couple of girls there. Was Mr. Silver-
thorne thereY · · · 
A. I can't explain exactly because I don ''t remember 
whether he was there, or not. I don't go in stores to look 
around to see who is in there .. 
Q. Was Mr. Levine there! 
A. He may have been. 
Q. Any other time Y 
A. Any other time what, sir f 
Q. That you saw Mr. Gale in there f 
A. I saw Mr. Gale, to be exact, about two or three times .. 
Q. You have given us two. What is the third one T 
A. I didn't get the question. 
Q. You say you saw him two or three times.. You have told 
·us about two occasions you saw him there. Were there any 
other occasions f 
A. I believe I did see him another time. 
· Q. All right; tell us ~bout that. 
A. I see a man in a store and that is. about all. I don't 
go around to observe, to_ look a~ him. 
JoMph :kiss; Jr.;.,. j, T. Gale; et al~. 
Mrs. Ethel K1ftl.g. 
Q. You were in the store, tl1o; itete yoo 1 
page 26 r A. Yes .. 
Q. Have you any 1:ntetE!st in that ~tor~t 
A. Hav~ I any int~rest in thllt etore·t Q. Yes:. -
A. No, sir. 
Q. Are rou a pttrtn~t i11 th~ b11smess f 
A. WhHt busi:Mss, Mr. Gui~ 's bttsii1ess f 
Q. Of this grocery store? 
A. No. 
Q. Are yon employed there? 
A. No. 
Q. Do' you ktrow wheth~r '.Mr. Gale is a ptirtner in itt 
..A.. I d@ 1t kno'\'f, 110. · 
Q. Do yatt know whethe1' he is employed thete? 
A. No, sir, I don't know. 
Mr. Maupin: I move to strike 611't thi~· evidence; H your 
Honor please'. 
Mr. Martin: It has already been ruled on. '1.':his- is ttinch 
stronger. 
Mr. Maupin: I can renew niy motion as- &.ften as I pleftse 
and the Judge can use his own discretion. 
The Court: I overrule it. . 
· M~. Maupin: We ex~ep_t, if y'attt' H6t10-r please. 
page 27 ~ _ MRS. ETHEL KINq., .. ' 
call~d as· tt wHness 011· "B~lia:Jf 0£ the co:tnpl'ainant, 
having been first duly sworn; testified as follmvs : · 
By !fr. NI an-pin :: • 
Q. Your name is Mrs .. Ethel King, isn ''t it 1 
A. Yes, sir. 
ey, Wliere cf01 y'OU' :tive f-
A. Williams Court. 
Q. Reg·arding the Economy Service Sfote, have\ you- be-en 
in thaf store f · 
A..- Yes, I fotv~. 
Q. Can yon tell us whether or not in that st6te ·-you! ha't'e 
seen Mr. J. T. Gale! --- --- ---·---
A.· Yes, I have. 
Q. What have you seen him doing in the store? 
A. The day it was opened, the first day it opened, I saw 
him behind the soda fountain. -- -
-------
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Mrs. Ethel Kitig. 
Q. Behind the what Y 
A. Behind the soda fountain. 
Q. What did you se~ him doh~:g behind the soda fountain 1 
A. He gave somebody some cig·arettes, I think it was . 
. Q. Do you kno'Y how many times you have seen him in 
there, or not Y . 
A. I have seen him in there three or four times. 
Q. Wh~t have you seen him doing in there three 
page 28 .} or four ti.in es Y · 
_ 'A. That i_s the on~me I have seen him behind 
the soda fountain. . ---
Q. The other times~ what was hedging?. 
A. One time he was talking to one of the._men in there 
about something, I don't .know what it was. Something was 
l~st, and I don't know what it was. He talking to him about 
that. · 
Q. Do you know who the man was he was talking tot 
A. No, I don't remember. 
·Q. Do you remember the date the store opened, what month 
it was, or not Y 
A. November, I think it was. 
Q. Last November 1 
A. Yes. 
CROSS EXAMlNATION. 
• :By Mr. Maupin: . 
Q. Do you know whether or not Mr. Gale is an employee of 
that store; Mrs. King T . , 
• A. No, sir, 1 don ;t.. . 
Q .. Do you kne,w whether or not he is interested in its op-
eration in any way? 
A. No, sir. . 
· page 29} Q. Do you know whether he is a partner or pro-
prietor of the store T 
A. No, I don't know. 
Mr. Maupin: I renew my motion as to this witness, if your 
Honor please. 
The Court: I overrule the motion. 
:Mr. :Maupin: We except. 
r· 
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A. C. KOONCE, 
called as a witness on behalf of the complainant, having been 
first duly· sworn, te~tified as· f ol}ows: 
By Mr .. Martin: 
Q. Mr. Koonce, state your whole name and occupat~on, 
please, sir. 
A. Andrew C. Koonce, and work at the Norfolk Naval 
Shipyard. 
Q. Where do you live and how old are you Y 
A. Forty-one years old, and I live in N orport. Homes. 
Q. Regarding the Economy Service Store, have you been in 
there, or not 7 
page 30 .~ A. Yes, sir. : 
Q . .A.s to Mr. J. T. Gale, have you, or not, seen 
him in there f - · 
A.~es, si:i; . 
Q. What have you seen him doing in there7 
A. Saw him behind the cash, :r:egisteP: ia ·a little booth by 
the door .. 
.Q:-What did you see him doing there? 
A. Ringin~y. 
Q. When was that f 
A. It was approximately several we~--Af.ter it OI;?ened. 
Q. Do you know roughly when they opened Y 
A. No, sir, I don't. I didn't pay any· attention to it. I 
happened to be down that way and I went in to see what it 
was like. · 
Q .. You spoke, of that occasion. Have you, or not, seen 
Mr. Gale in that ·store on other occasions, Mr. Koonce? 
A. No, sir, I haven't. I walked in the store·one night and 




By Mr. Moupin~ · 
Q. Was ~r. Gale waiting on you, Mr. Koonce?. 
page 31 ~ A. No, sir, he was not. 
Q. Do you know whether he was waiting oil any-
' 
: ere were several customers there ; I don't know. 
Q. Did you see him give change to anybody or take money 
from anybody? · 
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~n1 kn::::::ref 
A. No. 
Q. You can't giv:e ns approximately that date; ean yon r 
A. I 'W111 say it- was approximately two weeks after the 
store. opened. 
Q-. After the· store opened! 
A. Between five-thirty and six-thirty, because I had' come 
home from worlt:and walked down theTe. 
Q. Yon never saw· him in there-- ~ny other time exeept one 
time coming, Qut! · 
A. No. . 
Q. ··Do you k~ow whether he is inte'l'estetf in fiiat siayef 
A. No. 
Q. You don't know whether he is a proprietor or· empl'oye~ 
or what Y 
A. No,, sir. 
page 32 t Mr. Maupin : I renew my motion regarding- tins· 
witness' evidence;. 
The Court: Overruled.. 
Mr. Maupin: Exception. 
. E'. S'. MeCTA13E, 
L-alled. 8S a' wftne·ss· OH oeha:Jf of the oomplmant, mrvfng been 
first duly SWOTrr, testified afJ" foflaws·:-
Mr. Martin.: If any witness-es Ft.ave come in 'sfnce·we $tarted 
they ought t'o be· excrud.edJ. I be.rieve tnis gentleman· just came-· 
in. . 
)fr. Wilson: Yes-,. sir, he· just came- in;. 
By Mr. Martin: . 
Q. State your wfrole mrine· amf where- you Ifve. 
A. E. S~ McCabe, Broadmoor. . 
Q_. What is. your occupation and how: olcl are- you.-¥ 
A.. Forty-two, refri-ge-ratcrr· mecfranfo: 
Q~ Have you ever been tcr the· E'cunomy Service Store f· · 
A. :r hare. 
Q. State whether or not you have· seerr Y-1: ... J{. 'r. 
page 33 ~ Gale in that store? 
A .. I. have seen Mr. J. T. Gale in that: sto're: 
Q. Wlrat have yon seen, him· dbing.1 
}1.. At tiie thne> I wmr hr tln?' store- he· WRS' just in there like 
Joseph Kiss, Jr.1 :v~ J. T. Gale, et ala: 
. E. 8. McCabe. 
I was. Whttt he was doing wtts walking a:rou:nd, fa all l could 
tell you. 
Q. When was that¥ 
.A. I don't remember. 
· Q. You only saw him there that one tin1ef 
.A. I have seen him in the store two or three tim~s. 
Q. vVhat have yo1.1 seen him doing. in the store? 
.A . .As I said, he was in the store and had his eottt off, in 
. his shirtsleeves. I ha-re naver seen him any other· time otber 
than in the store. . 
· Q. Do you know what month he had his eoll!t off and was 
in his shirtsleeves ? · 
A.. No, sir. I wae just passing · by and :had stoppe(l and 
went in there for a milkshake. 
Q. Where was be in the gtore, •hat part of· the store f 
A. He was aronnd about the dash N~gister behind the 
counter. • · 
. CROSS EXAl\UN.ATION. 
By l\fr. Mtrnpin ~ · 
page 34 ~ Q . .A.bout when did you seeo him in there, Mr. 
McCabe? . 
A. Oh, I will s·a:y approximately, about six. 
Q. About what 1 · 
.A. About six 0·1clo~k one afterno·on. 
Q. I don't mean ht reg.at d to the- time of day but th~ time 
of year? 
A. I really could no.t._say. 
Q. You couldn't say? 
. N . 
:nd you don''t know what he was doin-g in tberet • ~ 
. No, sir. I was fusi taldrrg it that -LG-:w&&-a-s18*k in" 1iir-
~r0.: -· . Q. That is simply an a~snmptfon on yottr pa:rt? 
. A. TI1trt fa correc-t. --·· 
Q. I take it you don "t know. wnethe:r he fa a cle-rk in the 
store, employed there, tt proprletoT, ot an:ything abo12.t it t 
.A. io. 
~ Q.ave you ever been in his drug store? 
A. Yes. · 
Q. YOU have seen Jim itt tne·re, too, Jlaven 't you f 
A. Oh, yes. 
Mr. Maupin: I renew my motio11 regardli.ng thws, witness. 
The Court: Overruled.. · 
Mr.· Maupin: Exception. 
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page 35 ~. MRS. PAULINE KA.PLAN, 
. called as a witness on behalf of the complainant, 
having been first duly sworn, testified as follows: 
By Mr. Martin: 
Q. Mrs. Kaplan, what is your whole name Y 
A .. Pauline Kaplan.. 
Q .. Where do you live?. 
A. Seminole Drive, N orport Homes. 
Q. Do you know the· Economy Service Store t 
. A. Yes, sir. 
Q. Hav~ you been in it f 
A. Yes. 
·Q. Please tell the Court- whether or not you have seen Mr .. 
J. T. 'Gale in iU 
A. Yes, sir. I walked in once and I saw Mr. Gale there. 
I know Mr. Gale because he is our druggist man .. 
Q. What happened when you saw him in there? 
A. I wanted something like paper toweling and Mr.· Gale 
went to look to see if it was still there and said, "It is. all 
gone"· I was there again a couple of days later after it 
opened up and I saw him again there. 
Q. What was he doingf 
A. At that time I-he was behind the register and speak-
ing to someone. . 
Q. Behind what kind of register 7 
page 36 ~ A. The register where you go in, where you walk 
· in. It is a self-serving place. 
Q. It is a self-serving place? 
A. Yes, sir. 
Q. What do you mean by register Y 
A. He, was near the register. The girl by the register 
needed some change and he went to get it for her. She was 
in need of change. 
Q. Who went to get the change T 
.A. Mr. Gale went to get the change to bring it ove:r. 
Q. Who did he give the change to 7 . 
A. To the girl, the one by the register .. 
Q. The girl who operates the cash register? 
A. Yes, sir. 
CROSS EXAMINATiON. 
By Mr. Maupin: 
Q. When was this, Mrs .. Kaplan? 
A. Just a few days when the store was- open .. 
' 
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Mrs. Pauline.Kaplam,. 
Q. A few days after it was opened? 
A. A couple of days after it was opened. 
Q. The first time you went in there he went to find ouL · 
whether they had any paper towels and there were none! 
A. Yes. 
page 37} Q. And the se~ond time he went to .get somo 
change for the girH 
A. Yes. The second time the girl was short in change. 
Q. Wher~ did he get the change he gave her? 
A. I don't know. He walked around and got it. 
Q. How much did he give her, do you knowY 
A. No. He gave her at least a package of silver that she 
was short in. He brought it over .. 
Q. You don't know where he got it? 
A. No. . 
Q. Where did he go when he left that cash register? 
A. In the store somewheres, I don't know. He didn't walk 
out. · · · 
Q. You paid no,particular attention to himt 
A. No. 
Q. How often did you go in that store, Mrs. Kaplan f 
A. I go there about once a week. 
Q. And you saw him there twioo 7 
A. I saw him there twice. 
Q. Since the store has been open, you have been there at 
least once a week Y 
A. Yes, but lately I wasn't there. I was there near from 
the beginning, when they opened up, but it was too :far for 
me to go. 
Q. How long did you continue to go there f 
page 38 } A. A couple of weeks after the store was opened. 
Lately I wasn't there. 
Q. Did you only go there for a couple of. weeks and stop 
going thenY 
A. A couple of weeks I used to go in there but lately I 
-can't go there. And there is a reason. 
Q. What is the reason Y 
A. We get our stuff from a different place. 
Q. You get your stuff from a different placef 
A. Yes. 
Q. Have you had any falling out with anybody in the store Y 
A. No. . . 
Q. You don't know whether Mr. Gale is employed in _that 
store? 
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Ber,, T. CiUlle@.. 
A. No. I know :M:r. Gale isi a drnggigt; iha1 i~ sn I kllow. 
Q. He has got his &wn drug stEJN1 JJas hef 
A. Yes ... 
Q. Y 0u don, lmi>W' wh~:r b:e is a pa,tner or prOJ>rieitt:n 
in that business, or not Y 
A, Na .. · · 
Mr .. Mmipirl: I r<mew aiy motP~ regmdfug this witness,: 
if your l!onor please. 
The C'0lnrl ,: Same mfuig: 
page 39 f Mr~ Maupin: Exeiepti~. 
· RE-DIRECT EXAMlNATION .. 
By Mr. Martin: 
Q. You s-polte- of ci·a:age m a 1iffle plMirage·f 
A. YeEr. 
Q. Coins¥ 
A. Yes. He didn-1t wa-Plr oertside l11t ove:t- in t:na ~o-:re «ml 
brought it to her. 
Q. Br&EEg!t her ilie· ehmrge in ai pffeftag~T 
A. Yes, sir, and gave it t<1 ller. . 
Q~ What kind of pac:mage; a bmTk paekage-T 
A. These little packages like yea get niekels- and· quarter~ 
in~ wi.iate~eir it was. It Was' 1Mne of my OOsmese:. -
Q. Do yo .. u know whe!-e he got the package &f. money f:tomf . 
A.. NEJi, s1r. . 
pag_e 40 ~ BEN T. CULLEN, : 
eall'ed rut Et wirt»ess EJfl- bePrailf or th~ complainant, 
b-anng T,een firEft d11.Yy s-wem, testffied as f&llews: 
By Yr. :Mmin: . 
Q. Mr. Cullen, please state your whole name, age, anct :resi.--
denee. · 
A. Benjamin T. On~, age sE£fy, Water-<4-ew, Norff&Plc 
County. 
Q. Regarding th'e, Ele\:m6flil1' Ses.tviee Stm-e, ia'V'e· yon been 
in iU 
A. Yes, sir. 
Q-. Have-you, or· :rrtJt, seen Mr: J. i:r~ G'aiJ!e iii' it 'f 
A. Yes, sir. . · 
(l.. Whif_ Plave yan e:ee-n him dEJi'irtg m frlie-re! 
A. I saw him behind the counter .. 
Joseph Kiss, Jr., :v:. J. T. Gale, et ale. 
Ben T. Cul·len. 
Q. Do you know what he was doing behind the counter? 
A. Waiting on p·eople when I went by there. 
Q. How do you knowt · 
A. I have seen him. 
Q. Did you see him once or many times f 
A. I would say one time . 
. Q. Do you know when that was? 
29 
A. I would say December or November. I saw Mr. Levine· 
· there~ also his clerk there when he was out in Westhaven, too 
Q. Call the name of the gentleman who used to 
page 41 ~ be the clerk. 
A. The gentleman sitting there, Silverthorne, 
the one that came out and bought Mr: Mears' place in West-
haven. He and his wife were renting out there. I saw Mr .. 
- Gale out ther~ one day with him. 
CROSS EXAMINATION. 
By Mr. Maupin: 
Q. Did you go in the store 1 
A. Yes. I lived right there. I used to g·o in there and buy 
some stuff. 
Q. You said on one occasion you saw Mr. Gale there. I 
want to know whether you. were in the store at that time or 
· passing outsidet 
A. I am not going to be positive, but I saw Mr. Gale in 
there. 
Q. But you are not positive whether yon were in the store? 
A. No. I have been in the store several times to get some 
stnff. 
Q. Did you se~ J.\,.1r. Gale in there every time you wenU 
A. No. 
Q. Just one time? 
A.. Yes. 
Q. Do you know whether Mr. Gale is interested 
page 42 ~ in the oplmLtion of that store as an employee or 
otherwise Y • 
A. Only from h'earsay. 
Q. You can't give us hearsay. 
A.· Tllat is right .. 
Q. Do you know of you:r own knowledge! 
A. No, I don't know o,f my own knowledge. 
Q. You don't know whether he is interested as a proprietor, 
a partner, or in any way in. that store¥ 
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William L. Morrisette. 
A. All I can say was I was a witness to an affidavit given 
by Mr. Gale. What somebody said, I can't tell that. 
· Q. I am asking you what you know of your own knowledge. 
· I understand you.don't know; is that right? 
A. Only general reputation, what I hear; that's all. 
Mr. Maupin: I make the same motion regarding this wit-
ness., yol!r Honor. 
The Court: Overruled. 
Mr. Maupin: Exception. 
page 43 ~ WILLIAM L. MORRISETTE, 
called as a witness on behalf of the complainant, 
having been first duly sworn, testified as follows : 
By Mr. Martin: 
·Q. Mr. Morrisette, state your whole name and occupation. 
A. William L. Morrisette. I was investigator for the 
Civilian Production Administration. I resigned on March 
7th. 
Q. Until about March 7th you were what, sirT 
A. Investigator for the Civilian Production Administra-
tion. · . 
· Q. For the United States Government Y 
A. Yes. 
Q. Regarding the Economv Service Store, are you familiar 
with that store f " 
A. I was familiar with the building of it. 
Q. Do you know Mr. J. T. Galef 
A. Yes, sir. 
Q. Can you please tell the Court if you know about Mr. 
Gale ts connection with that store? • 
· A. In connection with the construction, you mean Y You 
are talking about Gale's store? 
Q. I am speaking particularly of the Economy Service 
Store. · · 
A. On April 5, 1946, Norfolk County's bui]dings P-e!\mits 
were granted for the construction of two stores, orie f-0r Uar-
nett Slate and the other one. for Dr. Jack Gale. 
page 44 ~ Mr. Maupin: What possible · connection could 
. this have as to whether Mr. Gale is interested in 
this store? Unless counsel can·show he.can connect it, it is 
irrelevant. 
Mr. Martin: I hope we can show Mr. Gale bad tl1e store 
built. 
. .Joseph Kiss, Jr., y; J. T. Galc,.ct als. 31 
William L . .1Jiorrisette .. · 
Mr. Maupin: Suppose he did. There is no prohibition 
against his building property. The only prohibition is against 
· 1.rls- operating a grocery st9re. . 
Mr. M~rtin: If he owns it, we have a right to show it. 
Mr. Maupin: Let's suppose Mr. Gale owns the property 
and that there are a half dozen grocery stores within a mile 
radius of this store, there is no prohibition against his selling 
property, if be wants to. I can't see where it has any rele-
vancy. 
The Court: I agree with you. I can't see that it is perti-
nent .to the issue here. 
Mr. Martin: Do~s your Honor hold we can't show· that 
Mr. Gale owns the property,, that he built the property after 
making that confract that we have shown them Y 
The Court: I haven't seen the contract,. Mr. 
page 45 } J\,,fartin. I was apprised of a part of .the contract, 
tbe pertinent portion. · 
Mr. Martin: The contract reads, ''The said party of the 
first part warrants that he has ·good title to the aforesaid 
persona:! property;· that it is unencumbered, ~nd that he has 
tbe right to sell,. assign, transfer and deliver as aforesaid; 
that he· will not engage in a like or similar business with or 
without compensation for himself as a partner or as employee 
within a radius of one mile of said establishment for a pe~od 
of ten years. '' . · 
We take the position that, as 3: part of our case in proving 
he has violated the contract, it is relevant to show- that he 
built the building on his own land and that'he is the owner 
of the building. After he made this contract agreeing·not to 
operate within a mile of the establishment, we think it is very 
relevant to show that he builds a building on his own land, 
n1most next door. to this building which· is operated as a 
grocery store, and we hope we will later prove he also op-
. erates it. The mere ownership of the land might be not 
enough. . · 
Mr. Maupin: There is no prohibition against his owning 
the building and leasing· the property to whomever 
page 46} he pleases. The onus is on my friend to prove that 
he is interested in the operation of this super 
market. The fact that he built the store and leases it to some-
body else would have no bearing on this case at alL , 
Mr. Martin: It would have a lot of bearing. It may not 
suffice by itself. 
Mr. Maupin: It would be absolutely irrelevant. 
The Court: I sustain the objection. 
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0. W. Graves. 
Mr. Martin: We offer to prove by the witness-shall I 
question him or make the statement Y 
The Court: I think a statement :would be all right. 
Mr. Martin : We expect to prove 'tha t the store in ques-
tion, the Economy Service Store, was built on land owned 
by Mr. Gale, built at Mr. Gale's expense and that Mr. Gale 
managed and supervised the buildini thereon., and that he 
arranged foi: the :fixtures to be moved mto the said store. We 
don't want to take time to argue the question further, bnt 
we submit it is very relevant. · . 
The Court : As to moving the :fixtures, it might be relevant. 
Mr. Maupin: That is a part -of the lease. There 
page 47 ~ is no prohibition against his renting a grocery 
store, and the fixtures go along with the building .. 
The Court: I sustain the objection. 
Mr. Martin: We save the point for the reasons we have 
argued, that it is relevant as a background in this case. 
By Mr. Martin: 
Q. Do you know anything about the operation of the store 
itself' after it-was opened 'f 
A. No, I don't. 
Q .. Have you been in the store since it was opened f 
_A.. No, sir. · · 
a. 1\T. GR.AVES, 
called as a witness on,behalf of the complainant,. having be~n: 
:first duly sworn, testified as follows : · 
By Mr. Martin: . 
Q. Mr. Graves, state your name, please, and how old you 
aref 
page 48 ~ .A •. C. W. Graves-, sixty years old, sir. 
Q. Where do you live and what is your occupa-
tionY 
· A. 505 Elm A venue., and I am working with a grocery out 
on the old Su:ff olk. Road. 
Q. Did yon ever work in the store- that is now owned oy 
·Mr.Kiss oefore he nought itf 
.A. Yes. 
Q~· Who .did .you work for there r 
A. Mr. Gale. 
Q. Will you please state who was operating that store be--
fore 1\fr. Kiss oonght itf 
Jo~pli :Kis§, Jr·,,. v·. J. 1. Ga1e, C!t als. 
(J. W. (}raves. 
lt. Wtll, t don't k:rte1W Who he "ltoug·ht it ftom, 1:mi 1ft. 
Levi'tle, l! u:trder~t6'0'd when 1 left tbefe, t1tat 1te tdcfk rt ~"fer·. 
Mr. 1faupip : He can testiiy Ur tadts·, but 1 don "t tfiitrl hls 
cd':nclttsiott~ at'e pr'o'peT. 
The Co11rt ~ If 1i(J kttows= ttnytldng he cait sat it 
T.&e WHt1ess : 1 went mt~ fo, wotk fot Mt. Gale. '1'ba't is 
alr :E kii6W. 
By l\fr. Martin : 
Q. When. did y6l'i go• th~t'~ f . . 
A. I dcm't i'.now· ;ftist the- date. 1 w&tlred there tthout~ove1· 
ay•~ . 
Q. O\te't; a year a·go1 · . . . 
. .A. No-. 1 woirke1d t:Pte'te irt 1944. 
page 4fi· 1 Q. Y <m ~e1~ w11e.tt, 1t you krtowt . · 
A. I left t!l'lit'e rtl' )fa'y, "f>tit 1 c11on ,.t kttow just the 
d'a1ei. 
ey. Db· ydtt know wPiat y·ear' ymt l~ft 1' 
A. L think 1944. 
Q. When you were working there,, *]101 was in: tll<t s~ore·r 
A. I am not positive about 1944. 
M.v •. Maupirll:• 1tiat }~ t&<:> FE!mofa· i~ point <il time, I thfa1k .. 
Ifie. 1~£1i. too:re ~n i.944~, 
. rt'be Wirtrress.:. :tt. may ne·fi ha'fe ae(j}l\, l <Sltdn. 't keep a eopy 
. of it. 
The Court: :tt :fue. le.if} t:h~~a i,n 194-4~ l dt>B·'t se~ how any-
. thing he can say as to the time wouldJ 1l®'Ve- aniy beaFimg: · 
. Mr. Martin : We will try to refresh his mem6-Yy ·a,s, fo the 
year. He may not have it right, but if it was 1944 we; sifibtnit 
it is Fe1eva:Y.t. to shaw who• wag 0fi><UJaithtg then~. esioeeially if 
wG show him OP,eta..ting· af.te:r .. that~, 
.. 'l!\e; COll]rt : .. !~·- there aR~ clispute as to wla-0· wa·s, ~pe.Taihlilg 
the store m 19441 · · 
Mr. Maupin: I clo~-'t k.n.ow wha,t this witness, is g<jing! to 
tee.tify. t0, bu.n no ma,tte.1' wl~at· be testifies: to a-s, to c0011dUi0,ns 
fo 1'944f ft be:s no pa,rif. fa, tlii-s- ca1Se o,i·· in this: iiSst.te~ 'l'he com .. · 
plaint says that :M:~ .. :fuevinre was a1 pa!Ffa11-er.,. a' silent. 
page 50 }- partner, with Mr. Ga,le i.11, J.atnuia,Fy, 1946. He mnv 
have been a silen.(parfner fo:r: 011:ly one week or two 
or three weeks or a' yea'J.-. He· is· going ba~k nearly two· yet:trs 
prior thereto. It has-no probitive value. 
Mr. ;t\f~irti~-:. Ift we: c~n· pro~~· they ~":~l't3 ~r~e11~ mJ U,(4 
it weu,ld be s.trort.gi prob;it,ive.?evidenue .. We d-Gn•'t-have,to,pt·oiv~' 
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O. W. Grav.es. 
they were partners at the very minute. If you are -partners 
at a previous time it is supposed to continu~ unless disproved. 
Mr. Maupin: This· complaint says that in January, 1946, 
Mr. Levine was a silent partner in that concern. If my friend 
can prov~ it, I have no objection, but I have a· very strong 
objection to trying to prove what the conditions were at a 
prior date. It is too remote and has no probitive .value what-
ever. The question is was Levine interested in· this business 
at the time Gale sold it to Kiss. That is all we are interested 
in. 
Mr. Martin: We think it is very material·to prove what 
happened in 1944 in the same store. It is .not all of our evi-
dence. You can't prove a case of this sort by one witness. 
The Court. I sustain the objection again. I think it is too 
remote in time to· have any bearing on this case. 
page 51 ~ Mr. Martin: Shall I examine this witness or 
state what we hope to prove Y 
The Court: It seems to me he should be examined and then 
rour exception could be taken to the exclusion of the testi-
mony .• 
Mr. Martin: All right, sir. 
By Mr. Martin: 
Q. When you were there, when did you leave T . 
. A. Left in May but I don't know the date of the year. I 
don't know when we .opened. I opened the store, but I don't 
know what year I opened it. I opened it for 1Mr. Gale. 
Q. What about Mr. Levine or Mr~ Silverthorne? 
A. I don't know anything about Silverthorne. 
Q. How about Levine Y 
A. LevineY 
Q. Yes. 
A. I was wo-rking there and had been there a year and some 
little bit over and Mr. Levine come in and told me be was 
going to take over. He took it over and I turned the things 
· over to him and left. ' . . 
Q. Mr. Levine fook it over and you left Y 
A. Yes. I went to see Mr. Gale the same night and told 
him I bad finished, that I would not work for Mr. Levine. 
Q. That was Mr. Sol Levine? . 
A. That man right there, yes. 
page 52 ~ CROSS EXAMINATION. 
By Mr. Maupin: 
Q. Without waiving objections: To clarify your testimony, 
Mr. Levine came into the picture how long before you left T 
\ 
Joseph Kiss, ?r., v. J. T~ Gale, et alSw 
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A. Well, he. was -coming around there two or thr.ee weeks. 
Q. He told you he was taking it over, which meant the man-
agement? . 
. A. He eome in there. I was manager of the store and he 
-come in there and would walk around and give girls different . 
fQrders on particular jobs., and I asked him one day., I says, 
"Mr. Levine, have you anything to do with this store or do 
you own it, ·or does Mr. Gale own it t '' He said, '' I don't own 
it, no, but I am goh1g to take it over." 
Q. He said he didn.'t own it t 
A. He said he didn't own it but "I am going to take it 
over." That was maybe two weeks,· and 1 went to see Mr. 
Gale and asked Mr. Gale and I says, "Mr. Gale, I heard you 
were going to change the store.'' He said, ., 'I don't know 
whether I am, or not~'' just in those words. I s·aid, '' If you 
:are I would like to have a chance at it. I believe I haven't got 
all of the money but I can get it." 
Q. Were you speaking about buying it Y 
· A. Yes. Then Mr. Gale came back in a day or 
page 53 } two and says, no, he was gomg to put it all in one 
· hand. I don't know what hands he· put it in. 
Q. Was he talking about. sellh.1g it,, or the managemenU. 
A. He was talking about getting rid of it, but he dicbi't 
want to sell it to me. 
Q. Do you know whether or not he ever did make Mr. 
Levine a partner? .. 
A. I never saw any money passed or any papers drawn up 
at all. 
Q. And you don't know Y 
A. No. 
Q. You don't ·know whether Levine was managing it for 
Gale, or not? . 
A. I don't know·whether he had a penny in it, or not. 
Q. As far as you know, he was exercising managerial au-
thoritvl 
A. Yes. He come in and asked for the keys to the cash 
box. 




By Mr. Martin: 
page 54 ~ Q. What did Mr. Gale say about Mr. Levinet 
· A. What dJd he say about him f 
C, 
' 
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8.,B. Chmin .. 
Q .. Yes,. n: 1!cr his e111D11ecfiom with the gr.oee::cy store the,~°l 
A.. He told me he was going to put all of hi~ bmines Ullder 
one head. That is all he said. 
Q. Is filniere amy way tlnat.you can.find: out ~y~r you quit 
there! 
A .. I i:e~oi» 1 C<lm!lllid hd ont;.: yes.,. s-i-r. I don:'t know· wharll: 
yea:r· it was. . . 
· Q>. Wiillll you do that and come baek hn abMfl. fifteen minutes 
and tell us the year Y · 
A. I don't know how to find' i.t out in; that ti1l*. My wife 
ain't got no record of it. · 
ij. Could yoo teilepln.ene ad get it hmm home, anything· like · 
that t . 
• 
Mr.. Mailpmn: 'Fiat woold be hea1rsay _ 
A. I might try. 
The Court~. Yes-, I aigre:e rib you~ it woufta: be hearsay. 
]if :be ha.ti s<Dme reeo'3rcl 11@ slJtow· it, abl 11igirt •. 
The Witness: ] DJaVeE ¥ n'O· reco11d of it... · 
. 1ie filamt: If he is; giiing· to: aallli som~Tuo-dy else to- get 
trhem reool:&reition, it wuuild oe l'l'earsay~ 
·The Witness: Nobody knows ab-ounr i.ftf tml\:!ss: mv 
page ~ ~ · wife do·es. I have m-eelD ww.ay firom th~'!!~ sos long. 
.. Have you finished! · 
:Mr:. Martiim:: Yes-.. 
S. B. CHUJJN;,. 
called as a witness on behalf of the complainant, having been 
frnst duir s;w;ani;,. testmed. fle. foiiliuw[f;: 
Bv Mir;. Mamtfu:: 
"'<Q •• •- ©Jnnmn,. s4fate- yc!lttrr w'.hcrle ~ mrd1 wl\tTI'e:· Yt1ll lt"ve. 
A. Severn B. Churn, 200 Broad Street, Suffolk, V'irgmia. 
ij:r.. 1illID you1 ~Wi 1fhe-· <9- & & Supe:ir IWamlret· apei:mfled amd 
o~ed by Mr. Kiss nowf · . 
A.. Jres. . 
Q. Did you, or not, make any attempt to buy that p'llf.«e· 
before Mr. Kiss got itf · 
A .. Yes, sir. .. 
Q. Will you p}mge; s-1fafte wfi:mrn YOUi. tmg.eJflfu.ted with and 
what was said to you by the person? 
· A. I talked to Mr. Levine and Tur.. Gaile.,. 1ro<v,. to find out 
the pDJre2,. a.mM i1t waB t00~ mromro f ()T.' ma · . 
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page 56 ~ Q. What did Mr. Levine say to youf 
A. Mr. Levine said he didn't want to sell the 
place but Dr. Gale did and that he could not sell it. He just 
wanted to get out of business himself. 
Q. Who didT 
A. Dr. Gale. 
Q. Did they tell you, or not, who owned the business! · 
A. My understanding was it was Dr. Gale and Mr. Levine. 
Mr. Maupin: We don't want his understanding. 
The Court: !"sustain the objection to that evidence unless 
'he can·show that he knows what they represented to him. 
By Mr. Martin: · 
·Q. Who did you deal with when yon tried to·buy it? 
A. I talked to Dr. Levine in back of the store one night and 
also Dr. Gale in front of his store. 
Q. Did they, or ·not, tell you who owned it t 
A. No, sir. I understood it was a partnership. 
Mr. Maupin: We don't want that either. 
The Court: Objection sustained. 
By Mr. Martin : 
Q. Who did you understand that from 7 
A. Dr. Levine: 
·Mr. Maupin: Your Honor has ru,ed that his understand-
ing is not correct.- He can't tell what other parties 
page 57 } told him. • · 
Mr. Martin: He doesn't have to quote the lan-
guage directly. He can state the substance of what they said. 
The Court: I think so, but if he attempts to form conclu-
sions, I don't think it would be admissible. 
Mr. Martin: Of course not, your Honor. 
Bv Mr. Martin: 
· Q. Who did you deal with to try to buy from f 
A.· Dr. Levine. 
Q. What did he tell you 7 . 
A. He told me he didn't want to sell the store but his part-
ner did. 
Q. Did he tell you who his partner was Y 
A. Dr. Gale. 
Q. Did you see Dr. Gale 7 
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A. Not at that time. I talked to Dr. Gale iater. 
Q. What did Dr. Gale tell you that he would sell the place 
for? 
A. $8,000.00, which was too much money for me . 
. Q. Do you know how long after that it was when Mr. Kiss 
bought itY 
A. It was several months, sir. 
page 58 l CROSS EXAMINATION. 
By Mr. Maupin: · 
Q. Are you sure Mr. Levine used the word ''partner" to 
you, 
A. Yes. 
Q. He said Dr. Gale was his partner Y 
A. Y~s. 
Q. And that he owned a part interest in the store Y 
A. That, sir, I don't know, if he said he owned a part in-
terest in the store. 
Q. You dori't know about that? 
A. No. 
Q. You do know, however, that at that time he was man-
aging the store in a supervisory capacity for Dr. Galef 
. A. Yes. ., . Q. · In other· words, this other . man who just testified, 
Graves, had left and Mr. Levine was managing the store in a 
Ftupervisory capacity for Mr. Gale Y 
· . A. I don't know . if he was managing it. The only person 
I saw in the store was a lady. 
· Q. You don't know what connection that Mr. Levine had 
with that store T 
A. No~ sir. 
page 59 ~ :RE-DIRECT EXAMINATION . 
. By Mr. Martin: 
Q. Before you tried to buy the store, did you or did you. 
not sell orders to the store 7 
A. Yes. 
Q. Who were you representing! 
A. Karpel Fqod Products Company. 
Q. Did you go when the orders were delivered? 
A. Yes, sir. 
Q. Who did you colle-ct from? 
A. Levine and Dr. Gale both.. 
' . 
_,... 
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RE-CROSS EXAMINATI.ON. 
By Mr. Maupin: 
Q. Who' signed the ·checks f 
A. Dr. Levine and Dr. Gale both. 
39 
Q. Did you ever get a check from Dr. Levine signed by 
lJimY 
A. Yes, sir, he writes checks, too. 
Q. He wrote them out, but did he ever sign a.check! 
A. I could not say, but the checks were written out. 
Q. How were the bills made outY · 
A. To the G & G Super Market. 
page 60} Q. You could not say· that you ever got any 
checks signed by Levine? 
A. No, sir, I could not ·swear. 
Q. But you do know you got checks signed by Gale, don't 
yout 
.A. Yes. 
. M:.O.RAYNQR, · 
called as a witness on behalf of the complainant., having been 
-first duly sworn, testified as follows:. 
By Mr. Martin: . 
Q. State your whole name and where you live. . 
A.. M. 0. Raynor, 121 Lens A.venue., Norfolk, Virginia. 
Q. Regarding the G & G Super Market, do you know tbe 
place? 
A. Yes. 
Q. Did you deal with it, or not, before Mr. Kiss bought iU 
.A. No, sir. · . 
. Q. What did you know about it before Mr. Kiss 
pag·e 61 } bought it as to how it was operated Y 
A.. The only thing I know about it I had ju·st 
got out of the Army and I went to work :for C. E. Herbert & 
Sons, and found it was for sale, and I was told to call Gale's 
· Drugstore on the George Washington Highway and :and out 
about it. I went down there and looked the store over, walked 
through it and around it, and called the drugstore and Mr. 
Levine answered the· telephone, and he told me the price of it 
was $10,000.00 an~ I told him I could n·ot see it at that figure. 
I figured it was $6,000.00 or $6,500.00 worth of merchandise 
and fixtures there and I could not pay that much good money 
·fur~ · 
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Q. Why did you deal with him Y 
A. Because he was the one who al\swered the telephone. I 
told him what I was interested in and he is the one that gave 
me the information. 
Q. You dealt with nobody but Levine! 
A. That is all I had to· do with it. When he said $$10,000.00 
I wasn't inter~ted any more. · 
Q. Did you, or not, sell goods to that concern before you 
tried to buy it f · 
A. The G & G Super Market T 
Q. Yes. · 
A. I called on them with Karpel, yes. 
p_age 62 ~ Q. Who did you deal with in selling· goodR f 
A. That I don't remember. I only r.allerl on 
them for three weeks. 
Q. Did you collect the bills, or not f 
A. I collected some of the bills, but I don't remember who · 
paid the bills. I don't remember whether I was paid out of 
tlie cash :register, by check, or what. 
Mr. Maupin: I move that this witness' evidence be stricken· 
out as wholly irrelevant, if your Honor please. 
Mr. Martin: It is perfectly relevant when Mr. Levine on 
his own say so gives the man a price on it. That is certainly 
relevant. 
Mr. Maupin: I have called Mr. Martin's office to find out 
prices on property owned by his clients. It is admitted here· 
that Mr. Levine was in the store 'of Mr. Gale, and he was in-
terested in the super market in a supervisory capacity an<l 
very obviously knew what the price was, but it has no bear-
ing as to' whether he was ·a partner. It may be susceptible 
to any number of interpretations,. but it is not relevant as 
to what we are trying to get at. 
. Mr. Martin: We have already put· on evidence 
page 63 ~ that they said they wei;e partnerst by the preced-
ing witness and the fact that Mr. Le~e gives the 
price that is asked fo:r it is a good piece of evidence that he, 
was interested in it .. 
· The Court~ I think it is admissible for what it. is worth. 
I frankly don 1t think, if· the:re was no other evidence, it woulci 
be of any value., 
Mr. Maupin: We except. 
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NATHAN COHEN, 
called as a witness on behalf of the complainant, having beeu 
first duly sworn, testified as follows : 
By Mr. Martin: 
Q. Mr. Cohen, state your name and where you live. 
A. Nathan Cohen, 443 Riverside Drive. 
Q. What is your occupation and how old are yout 
A. Fifty-three, wholesale candy and tobacco businesg. . 
Q. Do you know the G & G Snper Market no~ ope~ated by 
Mr. Kiss? . 
page 64 }- A. Yes, sir. . . 
Q. Do you know who was operating that just 
before Mr. Kiss bought itY 
A. Mr. Galei 
Q. Have you seen l\Ir. Gale. in it since t 
A. Oh, yes. 
Q. Have you seen :Mr. Gale in the new store on the corner1 
· · A. No, sir. . · 
. Q. Do you, or not, know anything as to whether there was 
any connection between Mr. Gale and Mr. Levine in the gro-
cery store 7 · 
A. I don't know if there was any .connection in it at all. 
l\Ir. Kiss was in my place and they were talking over tho 
telephone before he bought the place .. 
Q. Who was talking Y 
A: Mr. Riss and M.r. Levine. 
Mr. Maupin: He could not possibly know who was on the 
other end of the telephone. 
Mr. Martin~ I am trying to find out who was present and 
where it was. 
lVIr. Maupin: That is all right, but I move to exclude the 
answer unless he can testify he knows who was on the other 
end of the telephone. 
By Mr. Martin: 
pag·e 65} Q. Who was talking on the telephone? 
A. Mr. Kiss was on my phone and I p-resume 
Mr. Levine on the other end. · 
Q. You. don't know positively t 
A. No. · 
Mr. Maupin: That should be excluded. 
The Court: Yes. 
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By Mr. Martin: · 
Q. Did you ever talk to Mr. Levine fa~e to face about it Y 
A. No. 
Q. Did you ever talk to Mr. Levine on the telephone Y 
A. Yes. 
Q. Tell about that . 
.A. They were negotiating about buying the place and could 
not come to any agreement at all · 
Q. What did you do about it on the telephone! 
A. I didn't ·do anything about it. 
Q. ])id you telephone yourself Y 
A. No. 
Q. You didn't do it? 
A. No, sir. 
Mr. Martin: You are excused. We can·'t use that. 
page 66 ~ . FRANK W. DIXON, . . 
called as a witness on behalf of the complainant,. 
having been first duly sworn, testified as follows: 
By Mr. Martin: 
Q. Your na;me is Frank W. Dixon, isn't it y· 
A. Yes7 sir. . Q. How old are you and what is your occupation! 
A. Thirty-three years old, wholesale confectionery busi~ 
Iiess. 
Q. Did you, or not, do bu~iness with the G & G Super Serv-
ice Market on the Geocge Washington Highway before Mr .. 
Kiss bought it? · 
A. Yes, sir. 
Q. In what way did you deal with them Y 
A. Called on them as a retail salesman, selling merchan-
dise. 
Q. Who were you representing! 
A. Lee & Dixon Wholesale Confectioners . 
. Q. W'ho did you deal with in making your sales, and do 
business? 
A.- I dealt with the manager of the business, whoever was 
the manager. The first manager was Mr. Graves. Ther~ · 
was a Mrs. Parkerson, and from time to time there was dif-
ferent ones, but thos~ two I. remember no:w. 
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Q. Did you have anything to do with Mr. Le-
page 67} vine or Mr. Gale? . 
A. Mr. Sol Levine and Mr. Gale,. I understood, 
were partners in the business. 
Mr. Maupin: I object to that. 
The Court: Sustained. 
'By Mr: Martin: 
Q. :Pon't say wha.t you understood unless you can connect 
it with the. two gentlemen. 
A. I had nothing to do in connection with the business 
with them except when the bills were paid. . 
Q. Who did you deaJ with in getting your money, having 
the bills paid t . · . 
A. Whoever was manager of the business would .take the 
statements to Mr. Levine or Mr. Gale over to the drug store. 
Q. How would you get your money 7 · 
A. They paid me by check. 
Q. And whose checks would they pay t . 
A. If I remember correctly-I. believe they were Mr .. Le-
vine's checks. I could not swear to it. though. I don't have 
· a check in front of me. 
Q. Did you deal, or not, with those gentlemen face to face! 
· A. No, sir. 
Q. When you got the checks, would it be handed to you, 
mailed to you, or how y. _. 
page 68 ~ A. The last one was mailed to me. Before that 
they were usually handed to me in the store. _The 
manager would send somebody over to the drug store with 
the statement ·and bring a check back for me. 
CROSS EXAMINATION. 
By Mr. Maupin: · . · 
Q. As a matter of fact, weren't all or the checks that you 
got from the drug store signed oy Mr. Gale? 
A. No, sir, I don't think so. . 
Q. You said that you couJd not swear any were signed by 
Mr. Levine? 
A. That is right. I don't have a check in front of me, 
Q. I understand that, but to the best of your recollection 
you are not swearing that.Mr. Levine signed them? 
A. To the best of my recollection, 'I am pretty certain Mr. 
Levine did sign them. · 
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Mr. Maupin: We call for the cJieelfs. If there are mry sneb 
checks, we want them, otherwise we move that this evidence 
be stricken out. · 
Mr. Martin: They would have the- check& themselves. We 
wouldn't n~e them. ' 
~0'8 69 ~ Ey Mr. Manpm :-
Q. How were your goods bmedr 
A. How wen the goodsi bHled? 
Q. Yes. 
A. Invoiced on busi:ne,ss, invoices. . · I 
Q .. And to whom? 
A. To th& G & G Snper Semoo Mad-et. 
Q. To the 9 & G Super Service- Mal"ket f 
A. Yes, sir. 
Q. Do you know who owned tie d1'trg- store-f 
A. Did I know who owned t~, drug sto:re f. 
(Q. Yes-.. 
A • .All I know is wliai I he:nd, sir. 
Q. You don't know of your own -Irn-owledge? 
.A. No, s-ir. · 
Q. You know Mr. Levine worked in the drug store:. do yon 
notY . 
A. Yes. 
Q. And yon he-w MF. 9a1e was ht ffieire, toof 
A. Yes~ 
Qi. You do11,..f kn&w wl':r.eth.er· the~ sfe>re O'W'ITerstip nd 
the ownership of' the. G & G- MaFi'.et we:re- floo samea, @Jr JP~t, 
A. Only what I heard. I don't know of my own knowl-
edge. 
Q. And the result is you don't know who owned 
page 70 ~ the dru~ store.,or who owned. the simpe-P ma.:rdtet;_ it> 
ll'M!· ri~.mU' . . 
A. That is rigitt. 
Ml'"; Maupin: T.l!mi is· mIK 
Mr..· Marti.in:, May Ht :pletrS'e 1tlei ~1rt, we· 1!rav-e sem.e :ftRr-
tthe-it· wimesses relativ-e~ to tlhe hmml'elirrg, 0f· t~ hiffidin.g aind 
relative ifo· fil!Le- 0-W'l!leFShiip, "fuurt a& tl!it\!fl h3S l!>een rlll'lted otlllt w~ 
don't want t&: tab ainy e:rim ti~ 0n tha1r soooo .. 
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~he Court: 'The same objection would apply and I woulcl 
sustain it. · 
Mr. Martin: Call Mr. Dan ·walker. 
l\,Ir. Wilson: He doesn't ·answer. 
Mr. Martin: Was ·he he1·e this morning·? 
Mr. Wilson: I think so. 
page 71 } JOSEPH KISS, JR., 
the .complainant, having been first duly sworn, tes-
tified as follows : 
By Mr. Martin.: 
Q. Your name is "Mr. J.oseph Kiss·, Jr.., isn't it! 
A. Yes, sir. . 
Q. And you are £be c@mplainant im this ·suit 1 
A. Yes, .sfr. 
Q. How old are you and where do you liv.e Y 
A. Forty years 1old. I live ,at No. 1· S.eminole Drive. 
Q. No. 1 Seminole Drive Y 
A. Yes, sir. 
By Mr. Maupin: 
Q.. I can't hear you. 
A. No. 1 ·Seminole D.rive. 
By Mr. Martin: 0 
Q. Before you bought tbe place by the contract of the 5th 
of January, 1946, with ·whom did y.ou talk and whom did you 
s.ee 1relative to .the ·purchase of xt'Y 
A. Mr. Gale, and Mr. Levine was .ther.e sometimes. 
Q. Where -did wou -see Mr .. Gale ,and Mr. L.evineY 
A. I saw Mr. Gale in the grocery store and also in the .drug 
store . 
• ,Q. Wha-t were :the negotiations leading up to the purehase 
0.f the place,¥ . 
A. Well, they were holding off for .a higher price 
pag-e 72 ~ and we were discussing a lower price. 
Q. Who was .discuss~g iU 
A. I was discussing that with Mr; Gale . 
. Q. Then what happ~ned Y 
.A. mhen we :finally ·hit -on the -sum of $9t000.00 .for the stock 
and :fixtures which, according to· the best judgment at that. 
time by a number ··of men :w;as overpaid $5,000.00. The store 
was overpaid for $5,000'.00. 
. '. ;'.\,l, 
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·Mr. Maupin: He says the store was overpaid $5,000i)O ac-
cording to the best judgment. I move that that be stricken 
out. ., 
The Court: I can't see that it has -any bearing on this case. 
· Mr. Martin: I think he is talking about good will. 
By Mr. Martin: 
Q. Will you talk a little louder, please? 
A. Yes, sir. 
Q. · You ·hit on $9,000.00 :finally for the purchase of tl1e 
place, did you not Y 
A. That is right. . 
Q. Did you, or not, figure on the value of the stock in trade 
.and good will in connection with dealing at $9,000.00? 
Mr. Maupin: . I object to that.· The contract speaks for 
itself. I don't see that any of this testimony is . 
page 73 ~ relevant. · .. · · · ·. · . 
The Court: It seems to me all of this would bP 
merged into the written contract. The prior -agreements and 
everything- else would be merged in the written contract, I 
should think. 
Mr. Martin: He can say whom he was dealing with. 
The Court: Yes. I see no objection to that. It was as to 
what was purchased, etc., that was excluded. I think that is 
covered in the contract. 
By Mr. Martin: · ·. 
Q. Did you open the busine~s then Y 
A. Yes, I did open the business myself on J anuar.y 5, 1946. 
Q. How did you get on there at first? · 
A. I walked into the store and Mr. -Levine was ahead of 
me and notified- · 
Mr. Maupin: That is.not responsive, whether Mr. Levine 
was there, or not. He wants to know how he got ·on in the 
store. This has no relevancy whatever on the question of 
, damages. · · · 
Mr. Martin: I want to show how he got possession and 
, what he did. 
Mr. Maupin: What earthly difference does it 
page 14} make if Mr. Levine or Mr.· Gale carried hil!l over 
. there? ' 
Mr. ·Martin: n has probitive value. We c~n~tj show that Mr. Levine is a partner by a written contract or anything as 
t 
,. . 
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definite as that, I believe, but the circumstances regarding 
the transaction, we submit, are relevant, and to show those 
he dealt with would be. relevant. It would not prove the case 
hy itself, but it is perfectly relevant evidence. · 
Mr. Maupin: Here · is a man who makes. a contract witl1 
Mr. Hale to buy his business and takes a lease and pays him 
$9,000.00. Now he is trying to prove that he was dealing 
with some others without notice to Mr. Gale. He admits Mr. 
Gale was the owner of the fixtures and he paid him the money 
and signed the contract with Gale and now they .are trying 
to add to that contract by proving that somebody else put 
him .in possession of the store. That is wholly improper. He 
is not only trying to dispute the contract but attempting to 
offer evidence that is irrelevant to the issue. 
Mr. Ma"rtin: It tends to show that there is some connection · 
between Levine and Gale. 
Mr. Maupin: Suppose there was? . 
page 75} Mr. Martin: We are trying to prove that while 
Mr. Gale pretends to have no connection with this 
other person that he does. have an interest in it and is operat-
ing with a veil. · . 
Mr .. Maupin: -That was before this. store was opened up, 
what you are trying to prove9 . . . · 
· The Court-: As to tlle present operation of the store, this 
witn,ess has not gotten to that yet~ As fo this witness'· deal-
ings with Mr. Levine prior to t~e execution of the contract, I 
will sustain the objection to. 
Mr. Martin: We save the point, your Honor, ~nd would 
like to examine the witness on that or state what we hope to 
prove in otder to make the record clear. Shall I examine 
himY 
The Court: Yes, you may examine him. 
By Mr. Martin: 
Q. Who did you deal with relative to buying the place? 
A .. Mr. Gale. 
Q. ·Did Mr. Levine hav-e anything· to do with .that, or not! 
A. He was in full force on the question of price. Mr. Gale-
was.ready to let the store go 'for as· low as $8,000.00, but Mr. 
·.. . Levine was holding back on the price by' 1n:erely stating the 
_, . fact that, "the store is too good a store to be given 
· page 76 } away inasmuch as it is giving a substantial profit 
. . tQ th~ owner, and the store deserves a higher 
price,,. 1 • • 
48' Supreme Oourt of Appeals of V'ttgini~ 
Josepk Kiss; Jr. 
Q. Who said that f ; 
A. Mr. Levine. In connection with this, I ·can also state 
to the Court that on several occasions, including when we went 
down to sign the agr-eement in Mr. Bf:(ngel's office, I asked 
Mr. Gale pointblank whether he was sole owner of the store, 
or not, in view ,ot the fact that Mr. Levine· was the one who 
carried on th~ .. negotiation, giving the price of the stere and'· 
everything else1 , anq I wanted to know whether I got clear 
title on the store. Mr. Gale told me that he was the sole 
owner, which later ·on I f oun'd ont different.. 
Q. After yon got the store operating, how did yon get on 
ns to. ,making money, ·or not, at first f 
· A. Tbe store was a wonderful store and was making money, 
a substantial profit. We put additional fixtures in there, like, 
a frozen cabinet and different meat cases. · 
Mr. Maupin: I move that that be stricken out. What dif-
ference does it make whether he put -additional .cabinets in 
ther~ or not! . 
The ·Court: I sustain that objection. I think he can tes-
tify to the p1~0:fits there, if you ·want to get into the qn,estion 
of damages. · 
Mr. Martin : We are going to ,do that. I thmk 
page 77 } you said that that w~uld be impractical now if au. 
· injunction was granted, ,and yon would ·go on. with 
it later. I think I should lay the .fowidation and show that 
he was making money there at first. 
Mr.. Maupin.: We are not going to accept .that unless he 
produces the books. 
Mr. Martin: We can bring the books. 
The Court : I think the ,books would be the best evidence. 
Mr. Martin: We can get them. I don't think we can finish 
on the question of damages without a Commissioner proh-
ably. I think ,it is p·roper to .show bere that since this store 
opened that the gross receipts have decreased .tremendously. 
Mr. Maupi~: We don'.t want ,any .secondary evid.enee on 
those .points. . 
Mr.. Marli!n : We will produce -the ,books. . 
· :J\fr. Maupin.: I want time to get over them .after you get 
them.. 
'I'·he 1Court : I think we can wait 1\llltil the books are pro-
<:luced because .they are the best evidence. 
Mr. Mart~ : We will· produce them right after lunch, if 
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you want them, and in view of the fact that it will 
page 78 ~ probably go to a Oommissioner eventually I won't 
take a lot of time ·on that score at this moment, 
but it is al right with us if yottt Honor desires to do it. We 
will merely prove that he didn't hav~ any latge amqnnt of 
money, that the gross amounts went down to about half after-
wards. 
Mr. Maupin: I am going to object to any such testimony 
in tb.e absence of the books. 
Mr. Martin: We will bring the books. 
The Court: Until the books are brought; I don't think it 
is admissible. 
Mr. Martin: Will you adjourn until two o'clock and give. 
us an opportunity to get the boqks 1 
The Witness : I have got the books h~re. 
Mr. Martin: Let's get the books then. 
l\fr. Maupin: Y (m:r Honor, I would like fo have made clenr, 
in the event it is your Honor's decision that an irtjunr,tiotl 
should be .granted, whether or not we are going into the ex-
amination of these clama~;es at this time of whether vour 
Honor will handle it by reference or an issue out of chancery: 
It seems to me it is ttlmost impossible in the hurry and beat 
of trying a case to go ove1· nnd a11alyze a set of books. I.t 
is tnore than counsel ought to be nsked to do. I don't think 
we should be called upon to examitte and analyze 
page 79 ~ a set of books during the trial of a case of this. 
character. 
The Court: I think, gentlemen, it could be determined bet-
ter before a €otnmissioner oi' by an issue out of chancery, 
whichever way you g·entlemen agree on. 
Mr. Maupin: Let him put the books in evidence and thnt 
matter catt be taken np later. 
The Court: As to any detailed exa:rnirtatiort on them~ that 
should be done before a Commissioner. 
Mr. Martin!· ·What we want to prove is that the gross re.., 
ceipts fell to about half. 
The Court: I don't see that that should come in now i.f. the 
matter _o~ ~amaies is going to ~e re!erred to a Commissioner. 
Yon may mtroctuce the books m evidence. 
Mr. Martin! Your Honor doesn't require us to show. ttnr 
damages at this time, and that would come before a Com-
missioner hereafter Y We ·offer to prove it and show that 
we have been seriously damaged, but that matter cati go to a 
Commissioner subsequently if desired by yout Honor . 
. The Court: Yes. 
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By Mr. Martin: 
Q. When the store on the corner was opened, about what 
month was it opened? 
page 80 ~ A. It was November 5th. 
Q. Last November 5th Y 
A. Yes. 
Q. Were advertisements put out of the big opening, etc. Y 
A. Yes. 
· Mr. Maupin: I object to the introduction of that evidence 
for two reasons. One is that there is no evidence as to who "4 
put this out and it is not signed by anybody; secondly, it has :1 
.no probitive value anyhow. The store was open and doing 
business. We know that. 
The Court: Were the defendants linked in it Y 
Mr. Martiµ: The name of the Economy Store is on it. 
· Mr. Maupin: Y 6u have got to show who put it out before 
it can be put in evidenc_e, it seems to me. 
A. (Continuing) "Opening day Tuesday, November 5th." 
Here is the advertisement. 
The Court: I sustain the objection to the advertisement. 
Mr. Martin: We offer the advertisement, may it please 
the Court and offer to show that bills of this kind were dis-
tributed around in the store that was being opened at that 
time, a new store being. opened on November 5th, or there-
iipouts, 1946. 
page 81 ~ (The paper was marked "Exhibit.4, rejected.") 
By Mr. Martin: 
Q. After the new store opened, Mr. Kiss, did you go in the 
new store and see who was operating it, or not 7 
A. Several times I passed by the store on my way home 
and I just looked into the store, and on a Sunday, when I was 
coming home with my baby from Sunday School, I passed by 
'looked into the store. 
Q. Who was operating it7 . · 
A. Ysaw myselfseveraI times Mr. Gale b · ounter, 
ecially after six o'clock, when t e regular re~rar 1s Q • 
She is off at six o'clock, I believe. He was operatmgt~ cash, 
register and checki~erie_s out fr?m that store. 
Q. Doe·s that store do a smrfutr-lmsines-s-tosour store Y 
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· Q. What is its general business 7 
A. Groceries, meats and produce~ also toothpaste, but 
mostly meats, frozen foods, staple , groceries, and canned 
goods, the same items I have in my store. 
Q. I show you a paper dated September 5, . 1946, a rent 
1·eceipt, ''Received $85.00 for September rent of the G & G 
Super Market on the George Washington Highway, $85,00. '' 
Whose sig·nature is thatY 
page 82 ·} A. It is Sol Levine's signature. 
Mr. Maupin: I move the rejeetion of that paper as having 
any probitive value. What difference does it make who the 
rent was paid to? , · 
The Court: ·what does it purport to show Y 
Mr. Martin: It reads, "Septembe.r 5, 1946. Rent receipt. 
Received $85.00 for September rent of the G & G Super 
Market on the George Washington Highway. $85.00. S. 
Levine." _The witness says it is the signatuie of Sol Levine. · 
I could not read- it. I want to show he received the money. 
Mr. Maupin: Suppos~ he did receive the money, what pro-
bitive value has itY 
Mr. Martin: To show his connection. 
Mr. Maupin: We know :M:r. Levine worked in Mr. Gale's 
store. Suppose Mr. Levine had been. renting to him, for 
that matter., what relevancy has it gotf 
Mr. Martin: The close connection between Mr. Gale and 
1\fr. Levine is relevant all the way through, as we knew· it, 
your Honor. vVe offer this to show ~he connection between 
·Mr.Gale and Mr. Levine. 
· Mr. Maupin: rhe ·connection means nothing 
page 83 } wliatever. . I might at any time give a' teceipt for 
someone else or may transact business for hiin, but 
it doesn't mean I am a partner and it is no evidence to show 
tba t I am a partner. · 
The Court: I sustain the objection. . 
Mr. Martin: We offer the paper and save the· poin:t, and 
ask the stenographer to mark it for the record. 
(The paper was r.narked "Exhibit 5, rejected.") 
CROSS EXAMINATION. 
By Mr. Maupin: . 
Q. Mr. Kiss, you have stated that when you purchased the 
super market from J. T. Gale Sol Levine was a silent partner 
and joint owner of the property. Do you know whether that 
is a fact, or not, of your own knowledge Y 
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.A.. Well, what Mr. Levine told me personally two or three 
times. 
Q. Mr. Levine told you sot 
A. Yes. 
Q. Mr. Gale told you, however, did he not, that he was the 
sole owner of the property f 
A. That is correct .. · . 
, Q. And you bought the property from Mr. Gale f 
page 84 ~ A. That.la..right .. · 
Q. And the contract that you had, whatever it 
was., was wholly·and solely with 1\fr. Gale;-is-that--a-'f-aet-4-
.A. That is right. 
· Q. You say that Gale, Levine and Silverthorne are jointly 
operating the Economy Serv~~e . .S.;_Q.re. Do you know that-{o 
be a f actt · - .-- - · ~ .. -
A. U, et·~~ 
Q. How ~ou know it to be a fact T 
A. It was published in the local newspaper, in the Ports-
mouth Star, and the party that applied for the license signed 
it SoLlle;;iac and Sil~:r ttrot de. 
Q. What has Gale got to do with that! 
.A. With what! . 
Q. With the application for the license. · 
A. You asked me about Lmdne and Silverthorne. 
Q. You say the ~of them were jointly operating the 
store. I asked yo~·f that is a fact of you~o knowledge¥ 
A. I know abou o and I think the tli rd o . 
Q.- .Answer the q estion. You have ma e allegation that 
Silverthorne, Levine and Gale are jointly operating this· 
Economy Service Store f . -
A.That..ffls<t.. · 
Q. Do youlrnow that to be a-fact of vour own knowledge°! 
A. ¥:es, siP.... .. '· 
page 85 ~ Q. How? 
. A.I~lf. . 
Q. How? 
A. I see it myself. 
Q. See whatY 
A. Mr. Gale operating the ca.sh register., standin_g. bebind 
the soda fp.unt~in, talking to.,..peeple..in the store, and during 
the day they opened Ml'.Jlru!!.. . .W.W . ___ ono· in the 
openin~ the store dooiT-and lettino- c stomers- aut;an letting 
six CllR omera lD at £Be time. t that e r e 'i e was 
~~the groceries, putting them in packag d Mr. 
~-ne was behind the meat counter. 
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Q. Do yon know whether Mr. Gale is an employee of .the 
~reY · 
A. I don't know. 
Q. Do you know whet~er.he is proprietor of the storeY 
A. I don't know. 
Q. Do you know whether he is a~ in the store? 
A. I think he is heavily interested in toe sto,re. 
Q .. We don't want what you thmli, but what you know. Do 
yon know whether he is, or noU 
A. On the basis of the evidence we have, I am positive Mr. 
Gale is. 
Q. I want to know whether you know as a fact" Mr. Gale 
is a partner in that enterprise, not your cauc)usion. 
page 86 ~ A. If you put it that way, I canTproduce ~s 
because I haven't see~ any part!!e.rs9ip ~pers 
drawn up,. but I have segn-them m-the stm:e bemg actively 
enff ged in the sfarf by givinO'_chang·e to customers, and we 
wi T prove that he is a partner~ that he has a heavy interes.t in it. ----- - -- ----- ., 
Q. I told you that I didn't- want yoor conelusfon. I want to, 
know· whether you know of yott.r own lmo,wledge. Mr. Gale· is, a 
p3:rt:ner in that enterprise,. Do you }m(l)IW· it, or not? 
A. I know for a fact that the :fixtures were vu.:rcahsed .by 
~Q G_ate· That is, a iaet which woDld ~ lielpfliL 
.. o yon Imcw wheth.e.:r or not h~ its a: partner! Yes or 
no? . 
A. No., i,.dg~l't 1Pl9W. I haveri~uee:m ]he ~s. 
Q. Do you know whether he bas any nna'.nckt interest in 
the ·operation of that store t .\ 
A. ,HQ I1q.s ; he must nave,. otherwise he would not be as · 
acl~llnt your c:clusion but fa~s .. ~itlrer y~u kn.ow 
whether or not Pre has· a: :fmaneial mtere'St in it or vo11 don't 
hE>w. Please tell us· wl!ietlre'Y yo'l.'l do, or don· 't know: 
A. Mr. Gale can ~nswer whether or not ·Tue has because I 
Jnawn 't. s~en any pa~:rsi :regilsiiered i'Fl:. Jtforfa-Tu: C'oa'11.1.1ly. 
Q. He is Ra.fl mm ille· riatlld a.lllld h.e is 11)©-1 U1e e()mpfamant m 
Uris soo... I wa:mt 1!@ know wTu.eifber· yow c:an mf 01rmi 
}Pag~ &7' } tlwe C(l)'imrl wlneit1ru<at on not M11. tGlaile: h8si oony :fina~ia} 
mte:uest ~n tlne operait16n of filnat store.. 
· ·A. If you call a witness, Mr. Maupin, I can. 
Q .. I wa11t. to. know wbe-theE yo;a, ln1&w1 O·Il oot: Do you,. or 
not f You are not go.mg·. tc;>· g.et 0ff.' the sta.n<iL until y~·- aJ!l-s,we-r· 
tlie q1:1estion one way. o,r tlie other .. 
A. I can answer t1ie question tliat the store :fixtures and 
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sign which went into the Economy Service Store was p:a.r-
cha.sed and pai~ £9F ~ .11&:,Q,ale. 
Q. How do you know thatY · 
A. We have a ;witness to that effect. 
Q. You didn't see him order and pay for them, did you? 
A. '.No, I haven't...se.en it. 
Q. And you don't know anything about papers that pas.sed, 
of your own knowledge, do you-? ~ - . 
A. There are chJillk_s, paid by checks, and we can summon 
the bank. · - . 
Q. Have you seen the check? . 
A. I did not. 
Mr. Maupin: I move to strike that out, if your Honor 
please. . . 
The Court: Objectioa sttstamed. It will be stricken out. 
Bv Mr. Maupin: 
" Q. I ask you again do you know whether or not 
page 88 ~ Mr. Gale has any interest in the operation of that 
business known as the ~con~rvice Store?. 
!.. H~ :baeB't-tela me. 
Q. I ask you again do you know whether or not, of your own 
knowledge., Mr. Gale has any financial interest ·in the opera-
tion of that ~conomy Service.Store? 
A. He has a finatteial htterest. 
Q. All right; what is it Y 
· A. For one thing, be wouldn't be in it ·as much-
. Q. I don't want your conclusion. You said you kwmt he 
had a :financial interest in it. 
A. A financial interest in the whole structure, the building, 
the store, and what went in it was paid for b~.Jb. Q&le, the 
fixtures. The stock-
Q. r' ani not interested in the building of the store. You 
bave made a statement on oath that Mr. Gale has a financial 
interest in the operation of that store, and I want you to 
substantiate the truth of it. I want to know what :financial 
interest he has got in that store, and you can either answer it 
or not. · 
A.· I haven't seen any paper recorded as to partnership, or · 
for what use he has put his money into the store. 
Q. You don't know what :financial interest he has got in it Y 
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A. He paid '$5,000.00 for the :fixtures that went 
page 89 } -in the stor.e. . · · 
Q. Do you know, or not, what financial interest 
he bas in the operation of it 7 
A. Not exactly. 
Q . .YOU don't know? 
A. No. 
Q. How do yqu know he has a financial interest t 
A. He is the only man behind the whole strueture, if you 
ask me. 
Mr. Maupin: That is a conclusion and I move that it be 
excluded. . 
Mr. Martin: It is responsive to the cross examination. 
The Court: The witness has stated a concluaion and not 
facts, and I think it should be stricken out. 
Mr. Martin: We save the point. 
By Mr. Maupin: · . · · · . 
Q. Do you know whether either one is in partnership with 
the ther, Silverthorne., Mr. Gale or Mr. Levine, in the opera-
ti of the store? 
A. Mr. Gale is behind the whole thing, behind financing the 
whole thing, and he is participating jointly in the ownership 
and operation of the store at the present time.· 
Q. You don't know whether he is a partner f Do 
page 90 } you know that he has· put any money m this store?· 
A. What? ,, 
Q. You don't lmow of your own knowledge whether he is a 
partner ,or not, do you? 
-A.,.Ho. 
Mr. Maupin: That is all. 
Mr. Martin: We rest. 
Mr. Maupin: I move for a dismissal, your Honor. 
Mr. Martin: Do you want to argue it? 
Mr. Maupin: Do you care to he~r any argument, your 
Honor? 
The Court: Yes, I would like to hear arg-ument. 
Mr. Martin: May it please the Court, there is one little 
paper that we want to call Dr.. Gal~ .as an adverse witness on 
on one point. 
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· one of the defendants, oalled as an adverse witness~ 
having be.en first. duly sworn; testified as follows:. 
By Mr. -Martin~ . 
· Q. Your na~e is J; T. G3:le, isn't it t 
A. Yes. . 
Q. You are one of the. def andants in this suitt 
A. Y e::s.,. ijir, . 
Q. I show you a check drawn by the G & G Super Market 
by Joseph Kiss, Jr., dated September 5, 1946, payable to J. T. ' 
G&l&.r. aud a1dovsad J. T .. Gale, "Deposited to c:redit. of Lone 
Oak Inn.'' 
A. Yes, 
Q. That is .. a. r0n.t chook f ~om Mr, Kiss, isn't it °l 
A .. I guess so. 
Q. With your endorsement O,ll tha baok of it? 
A. Yes. 
Q. And that is deposited to the credit of the Lone Oak Inn. 
TM LQllie- Oak Inn is a p&:rtn~rship with you and someone, is 
it. :not f 
A. Yes. 
Q. Wl\0.r ~,e tbs, p.artnEn"$ in i U 
.A .. M:v-.. W ood-wa:rd,, :M:r. Levia~ m1d I .. 
. . Mr. Marti'n: That is an. I ·put th~ check in evidence. 
Mr. Mau]>in : I rriove for- the rejection of it. It 
pag,e 92 ~ has, no evidential value at all. My friend see.ms, to 
· · mi'stalre his obligation 1'.tere. · He is. obl!rged: tO" prove 
that Mr. Gale is a partner with Levine 1n tile· Economy Serv~ 
ice Store. I don't know what the Lone Oak Inn is, bnt this 
certainly has no probitive value on the issue.s before us. • . 
Mr. Martin: When you are trying to sno:w a v.eile:d situa:-
tion, you can't p.rove it by written ins.trnmenfs and ordm~y 
not by statements of. the· defendant. We lia.v.e to- pro.ve ft by 
a lot 0£ di:ff erent evidence,. la:rgePy eireums_ta-ntiaJ. When we 
show that a check for rent on the pfiace· in question was de-
posited by Mr. -Gale to the credit of a partnership existing 
be.tween him and Levine, it tends to show. a connection be-
tween L~vine and Ga.l'-e very. p..owe:rfitllv: 
Mr. Mau.pin-: l!t does not tend· to show any connection at 
all. The fact tbat I, for instance., as a partner m t!iei opera-
tion of a hotel at Virginia Beach with others does not tend to 
show that I am a partner with the same gentlemen in a res-
taurant business in N 9rf0Ik. The mere fact that he is unable· 
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to prove what he is obliged to prove does not justify him in 
putting in irrelevant evidence in this ·record. 
pag·e 93 ~ The Court:_ I sustain the obje~tion. · 
Mr. Martin: We save the pomt and put the 
check in evidence for the purpose of the record. 
(The check was marked '' G-1, rejected.") 
l\fr. M.artin: We rest. 
,• (The motion to dismiss was argued at length by counsel for 
the 1·espective parties.)· 
The Court :. Gentlemen, I am going to sustain the motion . 
to strike the ev.idenc.e_ll_~d di_smiss tha bi)] T dQ~ltnrlF~e~ 
has bee~ suffic1~nt pr2_of ~a~:,e~. he~ake.-out the case 
alleged m the bill. _ --· 
J\ir. Martin: \Ve except1 may it please the Court, for the 
reasons argued. 
page 94 ~ And at another day to-wit: March 27, 1947, an 
Order of Court was entered in the words and fig-
ures following to-wit: 
This cause came on this day to be heard upon the bill of 
the complainant, the s~parate answers of the defendants J. T .. 
Gale, Sol Levine and .M. T. Silverthorne, general replication 
thereto, the evidence of the witnesses beard ore tenus on behalf 
of the complainant, and the motion by defendants at the com-
pletio~ of the evidence presented by the complainant to dis-
miss tl1e bill, and was argued by counsel. 
UPON CONSIDERATION WHEREOF., the Court being 
of opinion that the evidence adduced by the complainant in 
this ease is not sufficient to entitle him· to any of the relief 
prayed for doth sustain said motion of the defendants, and 
doth I 
ADJUDGE, ORDER AND DECRIDE thaJ the hill of tlJe 
complainant be and tlie same is hereby diRmissed, and that 
the defendants recover of the complainant their costs in this 
bP-balf expended, to which rl'Iling· of the court the plaintiff 
·excepted. · 
And tbe complainant ha"'iring· indicated that he intends ·to 
prosecute an appeal from this decree to the Suprem!3 Court 
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or Appeals of Virginia, it is further ORDERED that the 
provisions of this decree be and the same are hereby sus-
. pended for a period of sixty days upon the com-
pag·e 95 ~ plainant, or someone for him, entering into and 
executing a bond before the Clerk of this Court, 
with surety deemed sufficient by said Clerk, conditioned to 
pav all costs and damages occasioned by the suspension of 
tlli°'s decree as aforesaid. 
page 96 ~ ,JUDGE'S CERTIFICATE. 
I, Edward L. Oast, Judge of the Circuit Court of Norfolk· 
County, Virginia, who presided over· the foregoing trial in 
the case of Joseph Kiss, tTr .. , v. J. T. Gale, Sol Levine and M. 
T. Silverthorne, tried in said Court in PortsmoJ.Ith, Virginia, 
on the 24th day of March, 1947, decree entered March 27, 1947, 
do certify that the foregoing is a true and correct copy and 
report of all the evidence, together with all the motions, ob-
j~ctions, exhibits and exceptions on the part of the respective 
... parties, the action of the Court in respect thereto, and all 
other incidents and exceptions of the respective parties as 
therein set forth. I do further certify that the attorneys for 
the defendants had reasonable notic.e, in writing, given by 
counsel for the complainant, of the fame and place when the 
foregoing report of the testimony, exceptions, and other in-
cidents of the trial would be tendered and presented to the 
undersigned for signature and authentication, and that the 
said report was presented to. me on the 26th day of April, 
1947, within less than sixty clay~ after the entry of final judg-
ment in the said cause. . 
Given under my hand this 26th day of April, 1947. 
page 97 ~ 
EDWARD L. O.A.ST, 
Judge of the Circuit Court of Norfolk 
County, Virginia. 
A Copy, Teste: 
EDWARD L. OAST, 
Judge. 
CLERK'~ CERTIFI(Lt\.TE. 
I, E.T. White, Clerk of the Circuit Court of Norfolk County, 
Virginia., do l1ereby certify that the foreg-oing is a true copy 
and report of the testimony, the exception~, obj_cctions, and 
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other incidents of the trial of Joseph Kiss, Jr., v. J. T. Gale, 
Sol Levine and M. T. Silverthorne, and that the original 
thereof and said copy, duly authenticated by the Judge of 
said Court, were lodged and filed with me as Clerk of the 
said Court on the 26th day of April, 1947. 
. . 
. E.T. WffiTE, 
Clerk of the Circuit Court of Norfolk 
· County, Virginia. 
By A. W. SNOW, 
Deputy. 
page 98 ~ I, E.T. White, Clerk of the Circmit Court of Nor-
folk County, Virginia, do certify that the foregoing 
is a true· and correct transcript of the record in 'the case of 
~Toseph Kiss, Jr., v. J. T. Gale, Sol Levine and M. T. Silver-
thorne, lately pending in said Court. 
I further certify that the same was not made up and com- · 
p]eted and delivered until the attorneys for the defendant had 
received due notice thereof, and of the intention of the com-
plainant to apply to the Supreme Court of Appeals of Vir-
~inia for a writ of error and sitpersedeas to the judgment 
therein. · 
E.T. WHITE, 
Clerk of the Circuit Court of Norfolk 
County, Virginia. 
By A. W. SNOW, 
Dep~o/· 
A Copy-Teste : 
M. B. WATTS, C. C. 
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